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ESSAY 


ON     THE 


Middlefex  Election,    &c. 


rK^HEN  parties  are  heated, 
&  W  ^  even  in  t"e  mo"  frivolous 
t/xwyj  contefts,  a  fair  difpaflionate. 
enquiry  after  truth  is  little 
to  be  expected.  Whatever  opinion  is 
embraced  and  defended  by  one  fide, 
becomes  the  objed  of  abhorrence  with 
the  other  j  and  mould  any  interefl  of 
B  private 
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private  ambition  coincide  with  this 
political  furor,  Truth,  Juftice,  and  the 
great  interefts  of  the  community  are 
equally  facrificed,  which  ever  party 
may  finally  prevail. 

Singular  as  the  opinion  may  feem, 
I  cannot  help  thinking,  that  the  true 
fource  of  error,  refpecting  the  late 
Middlefcx  Election,  has  not  yet  been 
pointed  out.  The  cafe  is  new,  and 
difficult.  The  beft  and  ableft  men  have 
thought  differently  on  the  fubjecl ;  but 
as  every  queftion  refpecting  Govern- 
ment hitherto  agitated  in  this  country, 
has  given  occafion  to  an  improvement 
of  our  constitution,  by  defining  more 
accurately  the  rights  and  privileges  of 
fome  one  Order  of  the  State  ;  fo,  I 
trull:,  this  ufual  good  fortune  will  not 
now  forfake  my  countrymen  ;  but  that 
in  the  prefent  inftance,  any  power, 
2  even 
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even  though  vefted  in  the  Reprefenta- 
tives  of  the  people,  will  with  general 
confent  be  done  away,  if  it  fhall  be 
found  inconliftent  with  the  acknow- 
ledged fundamental  conftitution  of  our 
regular  limited  Monarchy. 

The  Government  of  this  country  has 
undergone  a  fignal  revolution  within 
a  century  and  an  half.  The  great  out- 
lines of  the  Conftitution,  which  before 
that  time  lay  in  a  kind  of  chaos,  ob- 
fcured  by  ignorance,  or  overborne  by 
violence,  were  then  fir  ft  brought  to 
light,  and  defined.  The  progrefs  of 
literature,  and  a  more  general  ac- 
quaintance with  the  bold  genius  of 
antiquity,  begot  a  fpirit  of  enquiry, 
which,  fpreading  under  the  fhade 
of  puritanical  abfurdities,  deemed  no 
fubject  too  facred  for  its  refearches j 
and  though  the  prevalence  of  thefe 
B  2  latter 
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latter  principles,  broke  down  for  a  timo 
all  the  barriers  of  law,  we  are  indebted 
to  the  druggies  hence  produced  for 
that  noble  liberty,  that  fweet  equality, 
and  that  happy  fecurity,  by  which  the 
ILngUfh  are  at  prefent  diftinguifhed 
above  all  the  nations  of  the  univerfe. 
Great  and  glorious  as  the  fyftem  of 
laws  then  eftabliflied  mud;  appear,  it 
lies  not  within  the  compafs  of  the 
human  mind,  previouily  to  define  all  the 
rights  of  the  feveral  orders  of  the  State. 
A  perfect  Government  (if  perfection  is 
attainable  on  earth)  muft  be  the  growth 
of  ages  among  the  moll  enlightened 
people.  All  that  human  wifdom  can 
perform,  is  to  watch  over  it  with 
care ;  and,  when  events  have  difco- 
vered  fome  latent  defect,  or  the  par- 
ticular exercife  of  fome  power  hereto- 
fore deemed  legal  has  (hewn  it  incom- 
patible with  the  effential  acknow- 
ledged 
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ledged  parts  of  the  conftitution,  to 
fupply  the  one,  or  remove  the  other* 
From  fuch  patient  touches  of  art  have 
arifen  thofe  two  beautiful  fyftems  of 
municipal  law,  which  induced  the  Pre- 
fident  Montefquieu  to  call  the  Englift 
and  Romans  the  great  Legiflators  among 
nations.  And  from  the  like  caufes 
muft  be  gradually  formed  every  poli- 
tical fabric  which  can  promife  fecu- 
rity  to  the  fubject  or  permanency  to 
itfelf.  Every  alteration  therefore  is 
not  a  ram  innovation  ;  and  if  the  au- 
thor of  the  following  meets  mould 
advance  any  thing  which  at  firft  fight 
may  appear  extravagant,  or  unufual,  he 
hopes  to  be  judged  only  from  a  perufal 
of  the  whole. 

The  bufinefs  of  the  Middle/ex  Elec- 
tion may  fairly  be  divided  into  three 
diflincTb  propofitions.     Have  the  Houfe 

of 
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of  Commons  a  power  to  expel  ?    DoeS 
Expulfion  create  incap  .cky  ?    If  a  can- 
didate be  incapable,  does  it  thence  fol- 
low that  his  antagonift,   with  a  fmaller 
number  of  votes,  ought  to  be  admit- 
ted ?     In  determining   the    two  latter 
queftions,  the  Houfe  clearly  acted  in  a 
judicial  capacity.     Thefe  are  queftions 
incident  to  the  feveral  Elections,  which 
it  was  incumbent  upon  the  Houfe  to  de- 
cide, and  over  which  they  are  acknow- 
ledged on  all  hands  to  have  a  fole  ex- 
clufive  jurifdiction.     If  they  were  mif-« 
taken,  to   what  court  of  appeal  fhall 
we   refort  ?    None  fuch  is   known  to 
the  conftitution  :  None  fuch  can  ever 
be    eftablifhed    without    overthrowing 
that   independence  of  the   Houfe,   on 
which  the  {lability  of  our  Government 
muft    depend.      As    well    might    the 
people   rejudge  every   election   as   the 
preient.     Where  the  general  power  is 

rightly 
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rightly  lodged  in  proper  hands,  the 
particular  exercife  of  fuch  power  muft 
always  be  fubmitted  to,  though  fome- 
times  wrong,  or  every  particular  ques- 
tion may  involve  a  revolution  in  the 
State.  What  if  thefe  decilions  mould 
moreover  appear  to  have  been  made 
upon  the  clearer!:  principles  of  juftice, 
and  perfedtly  analogous  to  the  judg- 
ments of  courts  of  law  ? 

Should  thefe  points  be  clear,  another 
yet  remains,  which  alone  can  be  im- 
portant to  the  public,  becaufe  it  re- 
fpecls  the  general  diilribution  of  politi- 
cal power,  and  not  a  particular  exer- 
tion of  acknowledged  authority.  Let 
us  firft  examine  the  two  judicial  ques- 
tions (which,  as  they  are  of  the  lean: 
importance,  will  be  found  !efs  difficult 
to   determine^)    that   we    may    return 

totally 
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totally    unembarrafTed    to    the    more 
weighty  confederation. 

In  every  community,  where  laws 
are  enacted,  there  muft  be  ibme  mode 
of  compelling  the  execution ;  and  in 
free  countries  the  mod:  natural,  and 
lead:  oppreflive,  will  ever  be  pre- 
ferred. The  law  fays,  an  Election  of 
a  particular  magiftrate  mall  be  made 
on  a  certain  dayj  who  can  oblige  the 
people  to  proceed  to  a  choice  ?  Shall 
neglect  of  attendance  be  the  object  of 
criminal  animadverfion  ?  This  would 
render  privileges  intended  for  protec- 
tion the  moll  grievous  burthen  upon 
the  fubject,  if  compulfively  *  exer- 
cifed;  or,  if  neglected,  the  means  of 

*  It  is  fufficient  for  the  purpofe   of  protection, 

to  have  a  right  of  voting  whenever  the  freeholder 

(ccs  occafion  to  exercife  it. 

opprefling 
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cpprefiing  individuals.  The  nature  of 
the  tranfadion  points  out  the  remedy. 
Let  a  day  and  hour  be  appointed ;  let 
due  notice  be  given;  let  all  having  a 
right  to  vote  be  admitted,  and  the 
refolution  of  the  majority  prefent  be 
deemed  the  fenfe  of  the  whole.  Again, 
the  law  requires  a  certain  qualification 
in  the  Candidate ;  for  inftance,  an 
Eftate  of  a  certain  yearly  value,  that 
may  be  prefumed  to  make  the  pofTerTor 
independent.  The  Electors  have  fixed 
their  wifhes  on  a  perfon  not  fo  quali- 
fied. What  is  to  be  done  ?  Shall  the, 
head-ftrong  will  of  thofe,  who  pretend 
not  to  legislative  power,  render  the 
law  a  dead  letter  ?  Shall  they  in  effect 
repeal  it  ?  If  the  Election  is  void,  we 
recur  again  to  the  former  difficulty. 
No  Election  will  be  made.  It  becomes 
neceflary  therefore  to  carry  the  fame 
principle  one  ftep  further,  and  to  con- 
C  fider 
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lider  thofe  who  wilfully  vote  for  an  un- 
qualified Candidate  as  not  voting  at  all, 
If  the  law  is  thus  liberally  conllrued, 
that  none  fuffer  but  with  their  eyes 
open,  where  is  the  hardship  ?  Their 
right  of  fuffrage  is  acknowledged  ;  but 
if  an  Elector  obftinately  refutes  to  exer-» 
cife  this  right  in  conformity  to  law, 
his  act  being  illegal,  is  confidered  as 
void,  and  he  is  juft  in  the  fituation  of 
a  man  who  had  altogether  neglected 
to    attend. 

This  reafbning  will  be  flrongly 
corroborated,  by  reflecting,  that,  ac- 
cording to  the  firfl  principles  of  our 
conftitution,  a  Candidate  once  chofen, 
inftantly  lofes  all  particular  connec- 
tion with  his  Electors.  He  is  bound 
to  confult  the  general  interefts  of 
the  community  at  large,  and  is  in 
truth  equally  the  Reprefentative  of  the 
whole  Kingdom.     The  people  of  Gr. 

2  Britain 
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Britain  are  to  be  governed  by  the  whole 
reprefentative  Body.  They  have  a  per- 
fect right  to  expect  this  Body  mall  be 
full,  becaufe  they  confent  not  to  be 
governed  by  a  lefTer  *  number.  A 
county  therefore  refufing  to  fend  a  Re- 
prefentative to  Parliament,  does  an  in- 
jury to  the  whole  Kingdom. 

*  If  it  be  faid  that  the  Reprefentative  Body 
can  never  be  fully  complete ;  that  vacancies  muft 
perpetually  happen  from  deaths  and  other  caufes: 
We  readily  acknowledge  the  truth  of  this  ob- 
fervation,  and  that  the  necefHty  of  difpatching 
public  bufinefs  requires  the  Houfe  fhould  fit  and 
and  a£t,  notwithstanding  thefe  accidental  vacan- 
cies. But  this  does  not  in  any  degree  impeach 
the  general  principle,  that  a  new  Election  fhould 
always  be  had  as  foon  as  may  be,  confidently 
with  the  forms  requifite  to  prevent  furprize. 
Some  Members  likewife  will  ever  be  abfent;  and 
it  might  be  difficult  to  find  men  of  independent 
fortunes  willing  to  accept  the  trufr,  if  fome  ex- 
cufes  were  not  allowed.  We  muft  acknowledge 
therefore  as  lawful  the  authority  of  thofe  regular- 
ly afTembled,  and  leave  the  care  of  compelling 
attendance  to  the  Houfe  itfelf. 

C     2  It 
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It  docs  not  even  red:  here  :  the 
qucftion  was  not  new,  either  in  Par- 
liament, or  Weftminfter-Hall.  It  had 
already  been  adjudged,  that  votes  given 
U   an  unqualified  per/on   were  abfolutely 

own  away,  and  that  the  Jirjl  qualified 
candidate  upon  the  poll  was  duly  chofen. 
In  the  two  cafes  of  Serjeant  Corny ns 
and  Mr.  Onghy,  by  the  Houfe  of 
Commons ;  in  Weftminfter-Hall,  by 
the  ableft  Lawyers  *  that  ever  fate  en 
the  bench  of  juftice. 

That  an  unqualified  candidate  is  ns 
candidate  -,  and  that  votes  given  to  the 
Pope,  or  any  other  perfon  incapable 
by  law  of  receiving  them,  are  abfo- 
lutely null  and  void,  appear  points  fo 

*  By  Lord  Hardwicke.,  &c.  in  the  cafe  of  tht 
King  and  Withers  ;  by  Lord  Chief  Juftice  Lee,  Sic. 
in  the  King  and  Aldermen  of  Bath.  In  the  argu- 
ments upon  this  laft  cafe  another  authority  was 
mentioned. 

incon- 
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inconteftible,  that  it  is  vain  to  reafon 
with  a  man  whofe  underftanding  does 
not  readily  comprehend  them.  Whe- 
ther incapacity  follows  expulfion,  or 
not,  feems  a  queftion  of  fomewhat 
more  difficulty.  Here  the  opponents 
©f  the  meafure  have  chofen  to  make 
their  ftand.  To  determine,  fay  they, 
this  queftion  in  the  affirmative,  mull 
fhake  the  very  foundations  of  public 
fecurity,  and  threaten  to  annihilate 
the  rights  of  all  the  Electors  in  Great' 
Britain.  Had  they  denied  the  original 
power  to  expel ;  the  practice,  if  in- 
valid, was  an  error  of  two  centuries 
hitherto  unqueftioned  and  unexamined. 
If  the  power  exifted,  Mr.  Wilkes  was  a 
proper  object  for  its  exercife.  Here 
would  have  been  no  room  to  reprefent 
their  enemies  as  the  enemies  of  the 
constitution,  themfelves  as  the  only 
defenders  and  protectors  of  our  rights. 

They 
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They  admit  therefore  the  power  unli* 
mited,  yet  deny  the  moil  neceflary 
confequence;  and  hence  arifes  all  that 
lophiftry  in  argument,  that  jargon  and 
nonfenfe,  which  have  diffracted  the 
minds  of  the  people. 

The  great  fonrce  of  error  in  all  the 
arguments  urged  by  the  minority,  and 
their  partizans  without  doors,  is,  not 
fufEcientlydiilinguiming  different  ques- 
tions perfectly  diftinct  in  their  own 
nature,  and  the  capacity  in  which  the 
Houfe  decides  upon  each.  Thus  the 
author  of  an  ingenious  *  pamphlet  la- 
hours  through  feveral  pages,  to  prove 
.Mr.  JVHkes  under  no  legal  dilability 
previous  to  the  vote  of  expulfion.  No 
mortal  ever  thought  it.  He  continued 
a  member  feveral  months  :  nay,  the 
Houfe  of  Commons,  by  the  very  act 
of  expulsion.,  acknowledge  him  as  fuch. 

His 

*  Queftion  ftated,   &c. 
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His  difability  to  be  re-elected,  muft 
ftand  or  fall  upon  very  different 
grounds. 

The  Houfe  of  Commons  is  the  fols 
court  of  judicature  in  cafes  of  election. 
This  authority  is  derived  from  the  firft 
principles  of  our  government,  viz.  the 
neceffary  independence  of  the  three 
branches  of  the  legiflature.  Did  any 
other  body  of  men  poffefs  this  power, 
members  might  be  obtruded  upon  the 
Houfe,  and  their  refolutions  mi.^ht  be 
influenced  under  colour  of  determin- 
ing elections.  They  have  therefore 
an  exclufive  jurifdiclion,  and  muft  be 
in  thefe  cafes  the  dernier  refort  of 
juftice. 

Upon  Mr.  Wilkes's  re-election,  it  be^ 
came  a  doubt,  whether  difability  ne- 
ceffarily  flowed  from  expulfion  ?    The 

merits 
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merits  of  the  election  depended  upon 
this  queftion  -,  and  a  confiderable  ma- 
jority declared  the  election  void.  This 
judgment  of  a  tribunal  folely  *  compe- 
tent to  decide,  mult  now  be  fubmitted 
to,  until  King,  Lords,  and  Commons, 
jointly  (in  whom  alone  refides  the 
fupreme  power  of  the  State)  (hall 
think  fit  to  interpofe,  if  we  mean  not 
to  dilTolve  the  bands  of  government, 
by  an  appeal  to  the  collective  body  of 
the  people. 

But  it  is  aiked,  with  an  air  of 
triumph,    under   what    head   of  legal 

•  The  fame  ingenious  writer  abovementioned, 
is  difplcafed  with  a  feeble  attempt  to  diftinguifh 
between  creating  and  declaring  law.  The  diftinc- 
tion  is  folid  and  cjfintial.  The  one  is  an  cxercife 
of  tviU  without  rule ;  the  other,  of  judgment 
guided  by  precedent.  The  one  is  a  kgiflative, 
the  other  a  judicial  a£t.  An  inattention  to  this, 
has  caufed  infinite  confufion, 

dif. 
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difability,  is  this  confequence  of  ex- 
pulfion  to  be  found  ?  How  are  the 
electors  to  know  it  ?  I  anfwer,  from 
the  records  of  parliament.  How  have 
they  learnt,  that  Judges  of  the  fupe- 
rior  courts,  cannot  be  chofen  reprefen- 
tatives  of  the  people  ?  How  are  aliens? 
How  are  clergymen  difqualifled  ?  The 
Houfe  has  adjudged  them  incapable, 
as  the  feveral  questions  occurred.  The 
exact  period  when  a  man  mail  be 
allowed  to  manage  his  own  affai -.,  and 
to  make  contracts,  feems  to  be  merely 
arbitrary.  No  good  reafon,  perhaps, 
can  be  given  for  the  fucceffion  of  the 
elder  brother,  or  the  total  exclufion  of 
the  half  blood.  Yet  the  period  of 
twenty-one  years,  has  been  acknow- 
ledged the  age  of  difcretion  ;  and  the 
claim  of  the  elder  brother  fubmitted 
to  as  law,  from  the  decificns  of  our 
courts  of  juftice,  becaufe  thefe  haVe 
D  hitherto 
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hitherto  Hood  unaltered  -f  by  parlia- 
ment. Why  then  mail  the  Houfe  of 
Commons,  atting  within  their  jurifdk- 
tion,  have  lefs  authority  than  the 
courts  of  Weftminfter-Hall  ?  Are  the 
reprefentatives  of  the  people  the  only 
court  whofe  determinations  are  to  be 
treated  with  contempt  ? 

It  is  faid,  "  the  right  of  voting  is  a 
"  legal  right ;    it    is   not   given,    and 

f  This  is  a  full  anfwer  to  all  arguments  drawn 
from  a£b  of  parliament  disqualifying  officers  in 
the  cuftoms,  &c.  The  interpofition  of  the  le- 
giflature,  can  only  be  necejfary  to  alter  the  known 
law,  or  proper  to  declare  the  law,  before  any  par- 
ticular cafe  occurs*  When  fuch  cafe  happens,  it 
is  the  peculiar  province  of  Judges  to  decide.  Even 
in  acts  reverfing  the  law  thus  eilabli(hed,  regard 
is  always  had  to  the  individual,  whofe  right  has 
been  once  declared  by  the  proper  iudicature.  So 
tender  is  the  legiflative  power,  in  a  free  country, 
ot~  incroaching  upon  the  judicial  ! 

"  cannot 
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e<  cannot  be  taken  away  by  tbe  occa- 
€t  fional  will  of  either  houfe  of  parlia- 
"  ment."  Who  ever  maintained  a 
contrary  doctrine  ?  But  are  not  limit- 
ations of  this  right  perpetually  declared, 
and  made  known  by  the  judicial  deter- 
minations cf  the  Houfe  ?  Do  not  fre- 
quent inftances  of  this  occur  in  election 
caufes  ?  Are  not  thefe  refolutions  bind- 
ing upon  the  whole  kingdom,  even  to 
disfranchife  fuppofed  freemen  ?  The 
decifions  of  the  Houfe  muft  be  con- 
clusive upon  all  the  world,  and  as  fuch 
have  been  acknowledged  by  the  legi- 
flature  *. 

*  See  the  Stat.  2  Geo.  II.  c.  24.  which  enacts, 
that  the  right  of  voting  in  each  place,  for  the 
future,  fhall  be  allowed  according  to  the  laft  de- 
termination of  the  Houfe  of  Commons  concern- 
ing it.  It  is  remarkable  that  this  was  confidered 
by  the  legiflature  as  a  limitation,  not  an  enlarge- 
ment, of  the  power  of  the  Houfe. 

D  2  Should, 
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Should,  however,  the  late  determin- 
ation be  found  erroneous,  the  miflake 
cm  by  no  means  be  imputed  to  the 
prefent  Houfe  of  Commons.  As  a 
court,  they  have  ltrictly  conformed  to 
precedent.  The  cafe  of  Sir  Robert 
Wolpgle  is  fully  in  point  to  prove, 
that  a  member  once  expelled,  cannot 
be  re-elected  during  the  fame  parlia- 
ment. An  objection  has  indeed  been 
drawn  from  the  words  "  for  a  high 
"  breach  of  trufl,  and  notorious  cor- 
"  ruption,"  inferted  in  the  refolution  s 
as  if  this  were  the  fole  caufe  of  inca- 
pacity; but  this  conltruction  will  ap- 
pear to  the  laft  degree  trivial  and  ridi- 
culous. The  Houfe  admitted  him  to 
be  a  member  by  the  very  act  of  ex- 
pulficn.  Would  he  otherwife  have  been 
committed  to  the  Tower  ?  Would  not 
his  punifhment  have  been  left  to  the 
courts  of  law  ?  Had  difabilitv  been  the 
confequence  of  his  crime,  this  difability 

\\  Duld 
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would  have  been  equally  valid  and 
efficacious  during  life.  The  effecT: 
muft  be  equally  permanent  with  the 
caufe.  How  then  did  he  fit  in  fubfe- 
quent  parliaments  ?  His  rank  and 
lituation  prevent  a  fufpicion,  that  he 
derived  his  fecurity  from  the  inatten- 
tion of  adverfaries. 

It  is   an   admirable   maxim   in   our 

Law,  that  the  authority  of  precedents, 

though  erroneous  in  principle,  (if  none 

contrary  appear)  mould  ever  be  fub- 

mitted  to,  rather  than  thofe  land-marks 

be  removed,  by  which  the  people  are 

enabled  to  know,  and  to  defend  their 

rights.     The    exercife    of   will    in    a 

judge  is  tyranny;  and  mould  he  once 

be  allowed  to  deviate  from  the  efta- 

blified  law,    there  can    be   no  end   of 

innovation  :  the  known  foundations  of 
i 

law  once  loofened,  the  rule  of  right 
muft  perpetually  vary  with  the  vary- 


ing 
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ing  conference  of  the  judge.  Admir- 
ably as  this  maxim  is  calculated  to 
fecure  the  liberty  and  property  of  the 
fu  eject,  we  need  not  have  recourfe  to 
this  great  corner-ftone  of  jurifpru- 
dence  in  the  prelent  inftance.  The 
precedent  itfelf  itands  upon  the  moft 
iblid  principles  of  juftice  and  law. 
It  is  not  pretended  that  the  power 
of  expullion  is  limited  to  the  iirit, 
fecond,  or  third  time.  By  what  law  ? 
By  what  ufage  is  this  limitation  efta- 
blimed  ?  Or  when  have  the  Houfe  of 
Commons  acknowledged  its  authority  ? 
A  power  of  expulfcon,  indeed,  means 
neceilarily  a  power  of  exclufion,  or  it 
can  anfwer  no  purpofe  but  to  expofe 
the  poflerTurs  to  ridicule  and  contempt.* 

No 

To  this  argument  it  has  been  anfwered,  that 

King  hus   2  power  of  expelling  the  whole 

Ilcufe,    I       i  ::ig    the   parliament;    yet    the 

;.  choofe  the  very  fame  members. 

The 
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No  principle  of  common  fenfe  (for  I 
will  not  ufe  the  word  Law)  can  potfi- 

The  power  of  convoking  and  diffolving  parlia- 
ments, is  of  a  very  different  nature,  and  founded 
upon  very  different  principles  from  the  claim  of 
the  Houfe  of  Commons  to  expel.  I  mall  ex- 
plain myfelf  in  the  words  of  the  prefident  Mon- 
ttfquieu,  treating  of  the  Englifh  conftitution. 
44  The  legiflative  body  mould  not  aiTemble  of 
"  itfelf :  For  a  body  is  fuppofed  to  have  no  will 
44  but  when  affembled.  And,  befides,  were  it 
4-4  not  to  affemble  unanimoufly,  it  would  be 
44  impoflible  to  determine  which  was  really  the 
44  legiflative  body,  the  part  affembled,  or  the 
44  other.  And  if  it  had  a  right  to  prorogue  itfelf, 
44  it  might  happen  never  to  be  prorogued  j  which 
44  would  be  extremely  dangerous,  in  cafe  it 
44  mould  ever  attempt  to  encroach  on  the  exe- 
44  cutive  power.  Befides,  there  are  feafons, 
44  fome  of  which  are  more  proper  than  others 
44  for  affembling  the  legiflative  body  :  it  is  fit, 
44  therefore,  that  the  executive  power  mould 
44  regulate  the  time  of  convening,  as  well  as  the 
44  duration  of  thefe  affemblies,  according  to  the 
44  circumftances  and  exigencies  of  ftate  known 
44  to  itfelf."     Spirit  of  Laws,  B.  II.  Chap.  16. 
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bly  be  more  evident  than  that  two  in- 
confiftent  rights  cannot  fubfift  at  the 
fame  time.  If  the  Houfe  have  a  right 
to  expel,  the  electors  can  have  no  right 
in  the  fame  feflions,  within  a  few 
days,  to  force  the  fame  member  back 
Upon  them  again.  This  is  too  abfurd, 
too  ridiculous,  to  be  maintained.  It 
feems,  however,  "  that  repeated  ex- 
M  pulfion,  even  to  the  end  of  the 
"  parliament,  would  have  anfwered 
u  every  purpofe,  without  violating  the 
M  right  of  the  electors."  Is  this  the 
language  of  the  conftitution  ?  Is  this 
the  boafted  prefervative  of  our  li- 
berties ?  Are  the  freeholders  of  Mid- 
dlcft'x  to  have  no  reprefentative  ?  Does 
juftice  moreover  dictate  a  proceeding, 
which  involves  the  innocent  with  the 
guilty  ?  Which  diftinguimes  not  be- 
tween   the    dutiful    fubjecT-,    and    the 

con- 
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contumacious  freeholder,  who  acts  in 
defiance  of  *  law  ?  Is  no  regard  due 
to  the  reft  of  the  nation  ?  Have  not 
the  whole  people  of  Great-Britain 
a  right  to  expect  the  reprefentative 
body,  by  which  they  are  governed,  to 
be  complete  ?  Or  mall  an  arbitrary 
power  be  exercifed  without  rule,  by 
which  half  the  counties  of  England 
may  be  totally  deprived  of  their  mare 
in  reprefentation  ?  Let  the  Law,  by 
the  mouth  of  the  proper  judge,  fpeak 
always,  the  will  of  man  never.  If 
one  man  is  incapable  by  law,  the 
whole  nation  befides  is  ftill  open  to 
the  choice  of  the  freeholders. 

*  In  every  government,  that  mufl  be  acknow- 
ledged as  law  (till  changed  by  the  legiflature) 
Which  is  declared  fuch  by  the  proper  court  in- 
vented with  lawful  authority. 

E  What 
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What  then  (will  it  be  faid)  can  the 
Houfe  of  Commons  create  law  ?  Can 
the  *  refolutions  of  one  houfe  of  par- 
liament make  that  man  incapable,  who 
confefledly  before  was  a  legal  repre- 
sentative of  the  people  ?  Can  fuch 
occajknal  will  annihilate  the  rights 
both  of  the  electors  and  the  elected, 
and  entitle  a  candidate  to  be  ad- 
mitted, who  was  not  chofen  by  the 
freeholders  ? 

I  admit  this  power  would  be  com- 
pletely legiflative.  Nay  more,  it  is  a 
legiflative  power  of  the  worfr.  fort; 
which,  from  its  own  nature,  mujl  ever 
be  exercifed  in  an  arbitrary  manner  ex 

*'  Whether  this  be  done  by  one  or  five  fuc- 
ceflivc  refolutions,  it  is  the  fame  thing.  If  the 
will  of  the  majority  can  change  the  law,  their 
power  is  legiflative. 

pofi 
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fofi  faSlo  -j~,  with  relation  to  a  particular 
object,  when  the  paflions  and  preju- 
dices of  men  are  engaged.  All  I  con- 
tend for  is,  that  the  Houfe  of  Com- 
mons claim  no  fuch  power,  while 
they  exercife  their  acknowledged  au- 
thority of  judicially  deciding  queftions 
incidental  to  the  elections  of  their 
own  members.  The  confequences  of 
expulfion  were  thus  adjudged  in  flricTt 

f  This  kind  of  legiflation  has  ever  been  op-* 
pofed,  (even  in  King,  Lords,  and  Commons) 
by  the  beft  friends  of  our  constitution,  upon  the 
nobleft  principles.  To  make  a  law  after  the  defigri- 
ation  of  a  particular  object,  is  in  fome  degree  to 
admit  a  Government  by  will.  Laws  fhould  be 
general  and  univerfal,  previoufly  declared  and 
made  known  to  the  people,  or  we  fhould  live 
'  in  fociety  without  knowing  the  obligations  it 
lays  us  under.  It  is  the  bufinefs  of  the  judicial 
power  to  apply  the  law  when  the  particular  cafe 
occurs.  See  Montefquieu  on  the  feparation  of 
thefe  powers. 

E  2  con-- 
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conformity  to  precedents,  and  the  rule 
of  law. 

Here  is  no  operation  of  will  in  thefe 
adjudications :  this  can  only  take  place, 
in  the  original  vote  of  expulfion,  when 
they  affect  not  to  have  been  guided 
by  rule,  but  acting  upon  an  opinion 
of  propriety,  jitnefs,  expediency,  (the 
characteristics  of  legiflation)  turned 
that  man  out  of  the  Houfe,  whom  a 
majority  deemed  unworthy  to  fit  a- 
mongit  them.  An  inexhauflible  fund 
of  deprivation  !  An  elegant  hiitorian 
obferves,  that  when  the  parliament 
recognized  the  Supremacy  in  the  latter 
princes  of  the  houfe  of  Tudor,  with  an 
inherent  power  to  correct  herefies  -f,  Sec. 

they 

t  In  determining  herefy,  the  crown  was  only 
limited  (if  that  could  be  called  a  limitation)  to 
filth  doclrines  as  had  been  adjudged  herefy,  by 

th$ 
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they  gave  an  abfolute  uncontrouiable 
authority  to  the  crown,  which  might 
enter  into  every  part  of  government. 
A  flory  will  make  the  application.  A 
member  of  the  Houfe  of  Commons, 
being  questioned  in  parliament  con- 
cerning a  book,  fuppofed  to  contain 
opinions  not  altogether  orthodox,  which 
he  refufed  to  diiclaim,  though  he  had 
never  confeffed  himfelf  the  author ;  a 
motion  was  made  to  expel.  When,  after 
much  violent  declamation,  and  great 
zeal  difplayed  in  vindicating  the  ho- 
nour of  the  Almighty,  the  accufed  thus 
fpoke  :  "  I  am  willing  to  acknowledge 
"  myfelf  the  worft  man  in  this  Houfe; 

the  authority  of  Scripture,  by  the  firft  four  ge- 
neral councils,  or  by  any  general  councils,  which 
followed  the  Scriptures  as  their  rule,  or  by  fuch 
other  doctrines  as  fhould  hereafter  be  deno- 
minated herefy  by  the  parliament  and  convoca- 
tion,    i  EHz.  cap.  2. 

5  "   but 
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«  but  I  pray  you,  gentlemen,  to  con- 

"  fider,    that    when    I  am  gone,    the 

"  evil  will   flill  remain ;    and   if  you 

"  continue  expelling  the  worft  *  mem- 

"  ber,  I  fear  it  will  reach  the  chair 

"  at  ua." 

Let  us  now  examine  this  power  of 
expulfion,  upon  the  feveral  grounds 
which  have  been  luggefted.   The  moil 

*  It  is  impoflible  to  fix  limits  when  opinion  is 
once  admitted.  Scarce  any  caufe  of  deprivation 
can  be  luggefted,  which  may  not  prevail,  by  ana- 
logy at  leaft  to  fome  precedent  already  on  the 
:,ourna!s  of  the  Houfe ;  and  if  accumulative 
charges  are  allowed,  life,  character,  &c.  taken 
into  the  account,  the  field  becomes  infinite,  and 
pan  be  bounded  only  by  the  fluctuating  opinion 
of  a  majority.  What  is  this  but  to  give  an  ab- 
solute negative  in  elections  ?  To  make  the  re- 
presentative body  at  the  fame  time  co-electors 
and  judges  ?  And  to  confound  every  order  of  the 
ftatc  ? 

obvious* 
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obvious,  and  much  the  beft  foundation 
of  this  claim,  will  appear  to  be  a 
continual  exercife  thereof  for  two 
centuries,  acquielced  in  by  the  leglfla- 
ture  ;  and  it  may  be  urged,  that  mould 
this  not  be  deemed  furrlcient  to  efta- 
blifh  a  right,  there  can  be  no  end  of 
innovation. 

In  every  quefiion  between  the  peo- 
ple and  their  governors,  concerning 
the  general  distribution  of  political 
power,  little  regard  mud:  be  had  to 
former  examples,  when  thefe  in  any 
degree  clafh  with  fundamentals.  The 
principle  upon  which  precedents  are 
allowed  the  greateft  authority,  in  the 
exercife  of  acknowledged  powers,  espe- 
cially the  judicial,  does  not  apply  to 
the  prefent  cafe.  In  directing  the 
judgments  of  cur  courts,    they  limit 

the 
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the  otherwife  fluctuating  opinions  of 
fucccflive  judges,  make  known  the 
rule  of  conduct  prefcribed  to  the  fub- 
icct,  and  prevent  the  operation  of 
thole  various  affections,  which,  tho' 
infeparable  from  human  nature,  are 
never  found  to  be  the  fame  in  any  two 
individuals.  Should  a  rule  be  once 
eftablifhed  incompatible  with  the  order 
and  good  government  of  the  ftate, 
there  is  a  fuperior  authority  to  whom 
the  people  may  have  recourfe,  who, 
by  declaring  their  will,  enact  that  no 
fuch  rule  mall  prevail  in  future. 
Thus  the  Law  becomes  fixt  and  cer^ 
tain,  and  is  truly  a  pillar  of  cloud  by 
day,  and  a  pillar  of  Are  by  night,  to 
guide  and  direct  our  iteps.  But  be- 
tween the  people  and  their  governors, 
there  can  be  no  human  tribunal ;  un- 
lefs   therefore  the  difpute  be  adjufted 

by 
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by  a  reference  to  what  *  is  acknow- 
ledged on  both  fides,  one  only  appeal 
can  lie,  that  dreadful  one  mentioned 
by  Mr.  Locke,  an  appeal  to  the  God 
of  Battles.  The  precedents  here  too 
are  eftablifhed  by  one  of  the  parties* 
without  attracting  the  attention  of  the 
nation  ;  mould  ufurpation  confer  a 
right,  fuch  a  principle  could  ferve  no 
other  purpofe,  but  to  encourage  new 
encroachments;  and  any  power,  how- 
ever arbitrary  or  iniquitous  -j-,  might 
thus  be  furreptitioufly  engrafted  on  a 
like  ufage.     Neither  King,  nor  Lords 

*  The  prefent  difpute  may  be  thus  fettled. 
The  power  claimed  is  irreconcileable  to  the  fole 
exclufive  legiflative  authority  in  King,  Lords, 
and  Commons. 

f  I  mean  not  to  infinuate  a  poflibi'ity  of  fuch 
ufurpation  in  our  prefent  Houfe  of  Commons* 
but  to  argue  only  againil  the  principle,  as  efta- 
blifhing  a  right  to  the  power  by  fuch  a  prefcrip- 
tion. 

F  have 
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have  any  pretence  to  interfere  between 
the  people  and  their  reprefentatives, 
who  form  a  diftincl  independent  order 
in  the  flate.  The  bulk  of  the  nation 
are  not  the  moll:  refined  reafoners : 
they  feel  oftener  than  they  think  5 
and  inftead  of  oppofing  a  precedent 
from  prudent  apprehenfions  -j-  of  re- 
mote 

f  How  much  the  particular  effects  of  a  mea- 
sure are  apt  to  influence  our  minds,  may  be 
gathered  from  what  paft  lately  among  ourfelvcs. 
The  neceflky  for  flopping  the  exportation  of 
corn,  to  prevent  a  famine,  was  fo  urgent,  that 
fome  of  the  ableft  men  in  this  country  were 
unwarily  led  into  a  defence  of  a  difpenfing  power 
in  the  Crown.  They  thought  it  impoflible  the 
authority,  fo  beneficial  in  its  effects,  fhould  be 
illegal :  not  adverting  to  a  principle  fufHciently 
tftablifhed  in  our  own  hiftory,  that  the  utility  of 
the  general  power,  and  not  of  the  particular  ex-* 
crtion,  determines  its  legality.  When  Queen 
Elizabeth,  to  refift  the  Spaniflj  Armada,  iflued 
orders  to  the  feveral  ports,  commanding  each  to 

furnifli 
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mote  confequences,  they  feldom  dream 
of  refiftance,  till  fome  unexpected 
confequence  mews  them  the  full  ex- 
tent to  which  the  precedent  -\-  may  be 
carried.  The  obflinacy  or  firmnefs 
(call  it  which  we  may)  of  the  Mid- 
dle/ex Freeholders,  has  now  produced 
fuch  a  crifis.  The  power  of  expulfion, 
with  all  the  latent  train  of  confequen- 

furnifh  a  certain  number  of  (hips,  fuch  was  the 
alacrity  and  obedience  of  the  nation,  that  many 
places  fitted  out  double  the  number  defired  ;  but 
when  Charles  the  Firfl:  made  ufe  of  the  very  fame 
expedient,  to  govern  without  a  parliament,  it 
became  one  of  the  chief  caufes  of  thofe  unhappy 
difcontents,  which  at  laft  terminated  in  a  civil 
war. 

t  Thus  the  Norman  lawyers,  from  the  origi- 
nally fimple  principles  of  feudal  connection,  efta- 
blifhed  all  thofe  oppreflive  claims  of  the  fuperior 
lord,  which,  though  fomewhat  defined  from  time 
to  time  by  parliament,  were  not  finally  abolifhed 
before  the  reign  of  Charles  the  Second. 

F  2  ces, 
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ccs,  is  drawn  from  that  darknefs  and 
obfcurity  in  which  it  hitherto  has 
fecurely  flumbered,  and  muft  (land  or 
fall  by  its  own  fubftantial  merits. 

Is  it  neceflary  to  add,  that  the  acquief- 
cence  of  the  legiflature  is  of  no  vali- 
dity, where  the  *  body  claiming  has 
an  abiblute  negative  in  legiflation  ? 

The  doctrine  here  advanced  is  by  no 
means  new  in  this  country.  The 
claims  condemned  in  the  famous  Peti- 
tion of  Right,  were  certainly  fome  of 
them  contrary  to  exprefs  laws,  all  in- 
confiftent  with  a  regular  limited  eo- 
vernrnent,  but  were  neverthelefs  fup- 

*  It  is  well  known  that  theHoufc  of  Commons 
arc  veryjuftly  Co  jealous  of  their  privileges,  that 
any  bill  refpe&ing  thefe,  begun  in  the  other 
Houfc,  would  be  for  that  rcafon  alone  rejected 
by  them, 

ported 
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ported  by  the  notorious  uninterrupted 
*  practice  of  above  a  century,  acqui- 
efced  under  by  the  legiflature,  nay 
fbme  of  them  indirectly  affirmed  by 
the  Reprefentatives  of  the  people. 
Queen  Elizabeth  exercifed  throughout 
her  reign  above  twenty  articles  of 
prerogative  totally  incompatible  with 
a  limited  government ;  yet  fo  little 
jealoufy  was  entertained,  fo  little  were 
the  rights  of  the  people  underflood 
to  be  invaded,  that  thefe  acts  of 
power  are  rarely  mentioned  by  the 
ordinary  hiftorians,  and  this  Princefs 
for    above    forty   years    preferved   the 

*  Foreign  jurifts  have  affected  to  condemn 
the  practice  of  our  Courts  as  abfurd,  for  con- 
fidering  no  laws  as  obfolete,  whereas  thefe  in 
every  other  country  may  be  abrogated  by  a  con- 
trary ufage.  This  peculiarity  in  our  jurifpru- 
dence  flows  from  the  nature  of  our  govern- 
ment, 

con- 
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confidence  and  affections  of  her  peo- 
ple in  a  much  higher  degree  than  any 
Sovereign  who  ever  fat  upon  the  Englijh 
throne.  Had  her  fucceflbrs  enjoyed  an 
independent  revenue,  with  her  con- 
fummate  prudence,  we  muft  probably 
have  fubmitted  to  the  fame  fate  with 
our  neighbours  on  the  continent,  and 
at  this  inftant  have  languished  under  a 
government  unreftrained  by  law.  The 
people,  however,  recollected  in  proper 
time,  that  the  Parliament  alone  were 
Legiflators,  and  there  was  an  end  of 
the  tyranny. 

The  advocates  for  this  power  of 
expulfion  have  likewife  faid,  that  the 
Houfe,  by  their  judicial  authority,  de- 
clare Mr.  Wilkes  fiall  not  fit  among 
them.  Is  not  this  confounding  the 
cflefice  of  things,  the  legiflative  with 
the    judicial  ?      Is   it    not  perverting, 

nay 
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nay  infulting  the  understandings  of 
mankind  ?  Of  what  nature  is  this 
Judicature  ?  Here  is  plainly  no  ad- 
judication of  a  civil  right.  Whether 
Mr.  Wilkes  was  originally  capable  of 
being  elected,  has  never  yet  been  made 
a  queftion.  He  was  admitted  a  Mem- 
ber; he  enjoyed  every  privilege  an- 
nexed to  that  character,  as  far  as  his 
fituation  would  permit.  He  is  even 
acknowledged  as  fuch  by  the  very 
vote  of  expidfion.  Is  criminal  jurifdic- 
tion  claimed  ?  The  Houfe  of  Com- 
mons will  be  little  indebted  to  thofe 
who  defend  this  very  extraordinary 
pofition.  They  themfelves  plainly  con- 
fidered  the  authority  by  which  they 
acted  in  a  very  different  light.  Would 
they  otherwife  have  admitted  an  accu- 
mulative *  charge  ?     Would  they  a  fe- 

cond 

*  It  is  evident  that  this  practice  once  admit- 
ted, a  man  may  be  acquitted  by  a  majority  on 

each 
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cond  time  have  punifhed  a  man  who 
bad  already  received  fentence  from  the 
proper  *  tribunal  ?  Does  a  man  be- 
come more  criminal,  becaufe  he  is  the 
object  of  popular  favour  ?  Or  can 
cenfure  thus  inflicted  anfwer  the  pur- 
pofe  of  public  example,  and  deter 
others  from  the  commiffion  of  crimes  ? 

each  diftincl  charge,  and  yet  condemned  upon 
the  whole.  Is  not  this  introducing  confufion 
into  a  proceeding,  upon  which  it  is  above  all. 
others  the  intereft  of  mankind  to  diftinguifh. 

*  The  diftin&ion  of  the  fame  and  different 
judicatures  ( vide  Speech,  &c.  lately  publifhed) 
is  not  to  be  maintained.  Even  in  civil  caufes, 
it  is  a  fufRcient  plea  to  fay  the  affair  is  depending 
in  another  Court.  In  criminal  matters  no  man 
can  be  a  fecond  time  queftioned  for  the  fame 
offence.  The  Iaft  Houfe  of  Commons  expelled 
Mr.  Wilkes  for  a  crime,  of  which  he  was  then 
convicted  in  a  Court  of  Law,  and  to  undergo  the 
proper  punifhment.  A  plain  proof  they  adled  not 
as  Judges. 

2  The 
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The  proceedings  of  the  Houfe  are  in- 
confiftent  with  the  cleared  principles  of 
natural  juftice,  upon  the  ridiculous  fup- 
pofition  of  a  criminal  jurifdiclion.     It 
is  the  peculiar  felicity  of  our  country 
that  the  Members  of  both  Houfes  cff 
Parliament  fubmit  as  fubjects  to  thofe 
laws,    which    are    enacted   by   them- 
fclves  in  quality  of  Legiflators.     It  is 
a  miftake,  therefore,    to  imagine   the 
Houfe  of  Commons   have  a  criminal 
jurifdlction  even  over  their  own  Mem- 
bers.    They  may  indeed   punifh   and 
reprefs  indecencies  in  the  Houfe,    be- 
caufe   order   is  neceffary  to  every  af- 
fembly,  and  no  other  power  could  eri- 
force  the  obfervance  without  infring- 
ing the  freedom  of  debate  and  inde- 
pendance  of  their  legiflative  capacity. 
They  meet  folely  as  Legiflators,    and 
every  power  or  privilege  they  pofTefs, 
will  be  found  incidental  to  this  origi- 
G  nal 
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iuI  *  character,  and  immediately  de- 
rived from  their  necefTary  indepen- 
dence. 

A  late  writer  -f  obferves,  that  the 
Sentence  (as  he  terms  it)  of  Expulfion 

*  Such  as  determining  Eleclions  ;  punifliing 
thofe  who  attack  a  Member  for  his  conduct 
within  doors  ;  freedom  from  arrefts,  &c.  The 
Houfe  do  not  even  compel  their  Members  to  pay 
their  debts.  Perhaps  this  might  be  as  reafonable 
an  exertion  of  judicial  authority,  if  they  poflefled 
fuch  a  power.  The  right  of  determining  Elec- 
tions ftands  on  its  own  peculiar  grounds. 

f  See  the  Cafe  of  the  late  Election  for  the 
County  of  Aliddlcfex  confidcred,  Sec.  The  fame 
writer  very  ferioufly  afks,  "  Shall  they  be  at  li- 
44  berty  to  reftore  him,  who  have  no  power  to 
M  expel  him?"  And  as  gravely  anfwers,  **  Cer- 
tainly not ! "  Had  his  printer  by  miftake  re- 
verfed  the  propofition,  how  would  the  following 
queftion  have  afloniflicd  the  accurate  lawyer  ? 
Shall  they  be  at  liberty  to  expel  him,  who  have 
no  power  to  rdlorc  him  ? 

has 
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has  been  inflicted  fometimes  for  of- 
fences againfl  Religion,  fometimes  for 
offences  againfl  the  State,  fometimes 
for  offences  againfl  Morality,  and  at 
other  times  againfl  the  Honfe  merely. 
He  has  here  very  liberally  beflowed 
all  the  powers  formerly  exercifed  by 
the  Courts  of  High  CommiiTion  J  and 
Star-Chamber.  This  catalogue  con- 
tains every  crime  which  man  can  com- 
mit. Every  offence  which  zealous 
bigots  may  impute,  artful  politicians 
may  frame,  or  perverted  morality  con- 
demn. A  fevere  fcrutiny  is  here  efta- 
blifhed  into  the  bofoms  of  men,  into 
the  delicate  privacy  of  domeflic  life, 
for  matter  which  may  exclude  a  man 

%  Thefe  Courts  puniihed  by  deprivation  of 
offices,  by  imprifonment,  and  fine.  The  Houfe 
of  Commons  have  formerly  levied  fines  upon 
perfons  expelled.  Sir  Robert  JVatyoU  was  ex- 
pelled and  imprifoned. 

G  z  from 
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from  reprefenting  his  country  in  Par^ 
liament.  The  fame  writer  might  have 
added,  that  the  forms  of  proceeding 
are  faithfully  copied  from  thefe  ap- 
plauded originals.  No  Accufer,  dif- 
ti net  from  the  Judge  ;  no  Record  ;  no 
written  Charge;  not  even  WitnefTes 
examined  in  prefence  of  the  party. 
Lives  there  a  man  in  this  free  country, 
who  does  not  bludi  to  own  fuch  a  tri- 
bunal for  the  punithment  of  crimes? 
Forms  are  effential  to  juftice  :  they 
ferve  to  diflin^uilli  the  law  from  the 
fads,  and  mark  with  fuch  preciiion 
every  ftep  of  the  proceeding,  that  no 
room  is  left  for  ingenuity  to  pervert, 
or  fophiftry  to  confound.  If  thefe  are 
preferved,  crimes  of  State  will  ever  be 
unknown  ;  and  if  Judges  of  the  fact 
are  taken  from  the  body  of  the  people 
by  lot,  while  the  (landing  Judges  pro- 
pounce  the  penalty  of  the  law,  their 

fentence 
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fentencc  will,  ftri&ly  fpeaking,  be  the 
fentence  of  the  law  itfelf. 

u  Suppofe,  for  the  fake  of  argu- 
fy merit,"  fays  the  writer  abovemen- 
tioned,  f*  that  the  people,  inftead  of 
•■  alfembling  by  their  Reprefentatives, 
M  had  been  perfonally  convened  ;  tho' 
"  in  fuch  cafe  every  man  w7ould  have 
"  a  right  of  being  prefent  at  an  af- 
"  fembly  where  his  own  intereft, 
"  among  that  of  others,  is  in  agita- 
(t  tion  -,  yet  will  any  one  fay,  that  he 
"  may  not  forfeit  that  right,  by  inde- 
"  corum,  by  treachery,  by  immora- 
'*  lity,  &c  ?  And  are  not  the  majo- 
"  rity  of  the  affembly  the-  file  judges 
*'  of  his  fitnefs  to  continue  a  Mem- 
<c  ber  ?  If  they  judge  him  incapable, 
<f  may  they  not  expel  him  ?  And  can 
<<f  he  ever  acquire  a  feat  in  that  af- 
<s  fembly  again  againfr.  the  fenfe  of 
q  "  the 
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"  the  majority  ?  "  There  is  one  fmall 
circumftance  indeed  entirely  unob- 
served by  this  accurate  and  cofiftitu- 
tional  Lawyer,  which  makes  the  whole 
difference  between  us.  The  people 
(/.  e.  the  nation,  not  the  Commons 
only)  have,  upon  this  fuppofition,  the 
fupreme  legiilative  power.  They  are 
thcmfelves  aflembled  :  they  are  the 
State  itfelf.  The  perfon  expelled  more- 
over is,  in  the  cafe  ftated,  cut  off  from 
the  community.  He  is  an  alien,  an 
outcafl.  If  he  continues  with  his 
former  alfociates,  yet  he  ceafes  to  be 
a  citizen,  and  becomes  a  {lave  ;  is  go- 
verned by  the  will  ot  others,  by  force. 
Happily,  however,  the  Houfe  of  Com- 
mons in  this  country  pretend  to  no 
inch  power.  They  affect  not  a  legif- 
lative  capacity,     *  This  author  might, 

with 

*  The  learned    author    abovementioned    con- 
fhntly  argues  from  what  the  Houfe  have  done, 

to 
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with  equal  propriety,  have  endeavoured 
to  prove  the  prefent  Members  of  that 
Houfe  the  lineal  defcendents  and  true 
reprefentatives  of  Adam,  and  as  fuch 
entitled  to  all  authority  on  earth  from 
the  immediate  gift  of  the  Creator, 

The  fame  author  is  not  more  for- 
tunate when  he  endeavours  to  illuflrate 
his  fubjecl:  from  voluntary  affociations. 
Here  the  Union  is  difTolved  by  the 
fame  unreftrained  will  which  created 
it.  As  each  individual  may  withdraw 
himfelf  from  the  body ;  fo  any  num- 
ber (a  majority  or  ?nhwrky)  may  fhim  an 
individual.  But  Dr.  Blackjlones  Com- 
mentaries have  taught  me  to  believe, 
that  the  Reprefentatives  of  the  people 
in  Great  Britain  are  elected  according 
to  a  precedent  law. 

to  prove  what  they  may  do.  If  this  reafoning 
be  conclufive,  their  power  is  indeed  unbounded. 

Wc 
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We  are  told  the  Romans  had  their 
fingle  officer,  who  could  degrade  a  Se- 
nator from  his  rank  and  Itation.  And 
where  can  the  cenibrfhip  be  ib  fafely 
vetted  as  in  the  reprefentative  body  of 
the  Commons  ?  Is  it  necelTary  to  fay, 
the  authority  of  the  Senate  at  Rome 
refembled  more  the  power  of  our 
King  than  of  our  Houfe  of  Commons  ? 
The  power  of  the  Senate  was  chiefly 
executive.  Rome  was  moreover  a  re- 
public eiTablifhed  on  manners;  our  go- 
vernment is  a  monarchy  founded  on 
laivs.  In  the  firft,  manners  are  facred; 
in  the  latter,  laws.  It  was  not  the 
lofs  of  the  cenforlhip  at  Rome  which 
corrupted  the  manners  of  the  people, 
but  the  corruption  of  manners  de- 
ftroyed  the  authority  of  the  *  cenfor. 

It 

*  Their  cenfurcs  no  longer  conveyed  infamy. 
The  office  and  not  the  crime  were  become  odious. 

Mmtefqihu 
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It  fcems  however   we   are  under  a 
miftake   in    fuppofing    the    power    of 

cxpulfion 

Montefqu'uu  on  this  fubject  obfervesj  "  that  at 
"  Rome,  which  in  its  early  years  was  a  kind  of 
"  ariftocracy,  the  Senate  did  not  fill  up  the  vacant 
u  places  in  their  own  body ;  the  new  Senators 
"  were  nominated  by  the  Cenfors/'  B.  5.  chap.  3. 
The  fame  officers  that  degraded,  here  elected. 
Afterwards  all  who  had  filled  certain  offices  were 
entitled  to  feats  in  the  Senate.  Moniefquisu  thinks 
that  this  power  of  a  cenforfnip  ffiould  exift  only 
xn  republics.  The  peculiar  buunefs  of  thefe  offi- 
cers (for  they  were  firff.  two  in  number)  at  Rcme, 
was,  to  correct  thofe  fmaller  offences  which  were 
not  the  objects  of  the  laws,  and  to  preferve  the 
manners  of  the  citizens  untainted.  Their  power 
was  greateffj  when  the  laws  were  mod  firnpic, 
"  The  Cenfors,  and  before  them  the  Confute, 
"  formed  and  created,  as  it  were,  every  five  years 
"  the  body  of  the  people  ;  they  exercifed  legifla- 
"  tion  on  the  very  body  that  was  pofielTed  of 
"the  Iegiflative  power."  Spirit  of  Linus,  B.  11. 
chap.  16.  Their  power  entered  a!fo  into  do- 
meftic  life;  and  there  is  an  inflance  of  a  citizen 
compelled  by  the  Cenfor  to  puf  away  his  then 
wife,  that  lie  might  give  children  to  the  republic. 
H  Upon 
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cxpulfion  in  any  degree  to  refemble  a 
legiflative  authority.  //  is  the  ufage 
of  Parliament ,  made  law  by  the  tacit 
con  fen  t  and  acquiefcence  of  the  kgijlature*. 
In  former  times  our  Kings  exercifed 
a  power  of  regulating  every  part  of 
government  by  "f*  proclamation,   lbme- 

what 

l  ;  :i  the  plan  of  a  cenforPn<p  our  Houfe  of 
Commons  would  have  abundant  employment, 
though  not  altogecher  compatible  with  lattr, 
which  in  this  country  forms  the  beft  protection 
of  the  people. 

*  Anfvver  to  the  Qjefrion  flated. 

f  Queen  Elizabeth  had  taken  offence  at  the 
frnell  ofWoad;  and  file  iilucd  an  edi£r.  forbid- 
ding the  cultivation  o:~  that  ufeful  plant.  She 
alfo  plealed  to  take  offence  at  the  long 
i'vvords  and  high  rufis  then  in  fafhion  :  file  fent 
about  her  officers  to  break  every  man's  fword, 
and  clip  every  man's  ruff  which  was  beyond  a 
certain  length.  This  practice  refembles  fome- 
what  the  method  employed  by  the  great  Czar 
Peter  to  make  his  fubjc&s   change  their  garb. 

STr 
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what  analogous  to  the  temporary  le- 
giflation  of  the  Roman  Senate.  As 
Parliaments  were  feldom  called  toge- 
ther by  the  Sovereign,  and  when  af- 
fembled,  little  affected  the  office  of 
reformers,  the  Court  of  Star-Cham- 
ber  took  care  to  fee  thofe  proclama- 
tions more  rigoroufly  executed  than 
the  laws  thcmfelves.  This  power, 
however,  which  has  lon<?  been  con- 
fidered  as  illegal,  without  any  exprefs 
declaration  of  the  legiflature,  is  in 
every  refpecl,  but  its  extent,  exactly 
fimilar  to  that  under  confederation ; 
which  is  the  ufage  of  Parliament  for 
one  Houfe  of  Parliament  to  do  what 
they  pleafe  without  confent  of  King 
or  Lords.     The  exercife  of  this  power 

Sir  Chr'ijlophcr  Plgott  was  expelled  for  fpeaking 
dtfrefpeSfully  of  the  Scottijb  nation  —  Mr.  Afgilly 
for  believing  that  a  man  might  go  to  Heaven 
without  dying. 

H  2  of 
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of.  expulfion  is  not  limited  by  rule  or 
precedent.  It  is  confeiTedly  an  act  of 
;  and  if  fuch  will  can  deprive  the 
people  of  their  Reprefentative,  I  con- 
fcCst  my  understanding  cannot  dis- 
cover why  the  Houfe  of  Commons 
may  not  vote  the  Lords  an  ufelefs 
part  of  the  constitution.  The  Journals 
of  the  Houfe  Sufficiently  demonstrate 
that  expuliions  have  not  only  been  acts 
of  will,  but  of  violence  and  caprice. 
A  power  of  difpenfing  with  laws  was 
for  feveral  ages  exercifed  by  the  Crown; 
yet  Parliament,  at  the  Revolution, 
found  no  difficulty  in  declaring  this 
claim  illegal,  and  infifting  upon  all 
the  articles  Specified  in  the  Bill  of 
Rights,  as  "  the  undoubted  Rights  and 
"  Liberties  of  the  nation;  and  that  no 
"  Declarations,  Judgments,  Doings, 
(<  or  Proceedings,  to  the  prejudice  of 
pic,  in  any  of  the  faid  pre- 
mises, 
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"  miffes,  ought  in  any-wife  to  be 
"  drawn  hereafter  into  confequence  or 
u  example."  If  the  foundations  of  a 
government  are  not  held  facred,  all 
pretence  of  law  becomes  a  cruel  mock- 
ery of  the  people.  Legiflation  in  the 
three  eftates  is  a  mere  fallacy,  if  the 
refolutions  of  one  Houfe  of  Parliament 
can  innovate  upon  legal  rights.  Men 
may  affect  to  believe,  and  endeavour 
by  fophiftry  to  inculcate,  that  "  if  the 
"  Hcufe  of  Commons  have  afiumed 
"  or  exercifed  legiflative  power  in  the 
"  meafure  before  us  -,  lb  too  do  the 
"  Courts  of  Wejlminjier-Hall  in  their 
"  daily  determinations  according  to 
*'  the  maxims  of  the  common  law, 
"  and  their  daily  proceedings  accord- 
"  ing  to  their  feveral  ejlablifoed  rules." 
What  is  ejlablified?  And  how  ?  Does 
not  one  decifion  of  a  Court  in  Wejl- 
tninjler-llall  fix  and  make  known  the 

Law  ? 
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Law  ?    Are   not  Judges   punifhable   if 

they   depart   from    it   in   future  ?    But 

docs  one  expuifion  become  a  rule  for 

the  next  ?  Or  have  the  Houfe  declared 

the  man  incapable  of  fitting,  who  is 

convicted  of  a  libel  ?  What  Law  then 

have  they  made  known  f    This  is  the 

characleriitic  of  judicial  power  ;   Tlh.r 

act  is  plainly  an  act  of  will;  and  when 

connected   with    a   right    of  *   deter- 

mining  tbe  confequences,  is  completely 

leg  illative. 

It 

*  The  Prefident  Montefquieu  thinks  the  repar- 
ation of  the  legifbtive  and  judicial  powers  ne- 
cefiary  to  the  exiftence  of  liberty.  The  right  of 
determining  their  own  elections  mud,  for  rea- 
fons  peculiar  to  our  government,  be  united  with 
that  part  of  legislation  pofTefled  by  the  Com- 
mons; but  the  confufion  (not  to  fay  abufes) 
naturally  attending  this  union,  makes  it  highly 
proper  to  keep  thei'e  powers  feparate  and  diftinct, 
.  me  nccemty  does  not  exifh  The 
judicial  character  of  the  Houfe  of  Lords  is  fcarcelv 

an 


[    55    ] 

It  is  yet  faid,  mould  the  Houfe  of 
Commons  not  poffefs  a  power  of  ex- 
pulfion,  unworthy  perfons  might  be 
returned.  Cannot  laws  provide  a  re- 
medy ?  Arguments  have  been  drawn 
from  confiderations  of  dignity.  What 
ihall  we  fay  ?  Can  the  dignity  of  le- 
giflators  be  better  fupported,  than  by 
letting    an    illuftrious    example    *    of 

fubmiflion  to  the  Law  ? 

Thus 

an  exception  to  this  rule :  they  a£r.  only  as  u 
court  of  appeal ;  and  the  caufe  is  commonly  To 
moulded,  by  the  forms  of  inferior  courts,  through 
which  it  pafTed  in  its  way  to  this  higher  tribunal, 
that  the  matter  to  be  difcufird  is  merely  fome 
general  abftrac5r  queltion  of  Law.  The  opinions 
of  the  Judges  are  always  taken,  and  have  deferv- 
edlv  the  greatefr.  weight.  Nevenhelefs,  it  might 
not  be  impoflible  perhaps  to  point  out  fome  errors 
in  point  of  juiifdiction,  which  have  arifen  frorrf 
uniting  thefe  different  characters  of  judges  and 
legiflators  in  the  fame  body. 

*  The  behaviour  of  Henry  {he  Fifth,  when 
Prince  of  Walts,  is  mentioned  in  this  view,  by- 
all 
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Thus  have  I  endeavoured  to  prove> 
that  every  difqualified  candidate  is  ti9 
candidate,  and  that  all  votes  given 
to  him  are  abfolutely  void :  that  a 
perfon  expelled,  by  thofc  inverted 
with  proper  authority,  muft  be  inca- 
pable of  readmifiion,  becaufe  incon- 
Jijioii  rights  cannot  fubiifl  at  the  fame 
time  ;  and  that  another  muft  be  chofen, 
left  the  governing  body  mould  be 
maimed  or  imperfect  :  that  thefe  po- 
fitions  have  been  repeatedly  eftablilhed 
as  law  by  the  known  authorized  Judges  : 
that  even  if  thefe  queftions  had  been 
new,  the  authority  of  the  Houfe  of 
Commons  acting  within  their  acknow- 
ledged jurifdi&ion,  muft  now  be  fub- 
mitted  to,  unlefs  we  mean  to  diflblve 

all  historians,  as  an  inflance  of  the  greateft:  mag- 
nanimity. The  fame  magnanimity  difplavcd 
throughout  his  government,  enfured  the  willing 
obedience  of  the  people. 
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the  government,  by  an  appeal  to  the 
collective  body  of  the  people. 

Having  cleared  the  ground,  I  then 
proceeded  to  examine  the  original  power 
of  expulfion,  and  found  it  to  be  (in 
the  extent  contended  for)  completely 
legiflative,  and  fo  far  incompatible 
with  the  known  acknowledged  constitu- 
tion of  our  government. 

It  may  yet  be  proper  to  add  a  few 
words  on  a  diftinction  which  I  have 
endeavoured  to  fupport.  In  every  ftate 
the  feparation  of  the  legiflative  and 
judicial  powers,  is  neceffary  to  the 
eftablifhment  of  liberty.  The  prefi- 
dent  Montefquieu  has  not  fcrupled  to 
mention  this  as  the  great  diftinction 
between  the  moderate  monarchies  of 
Europe,  and  the  defpotic  governments 
I  of 
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of    the    Eaft ;    that    in    the    former, 
while  the  prince  retains  the  legislative 
authority,   he  entrufls  the  judicial  to 
his   fubjects ;    whereas    in   the   latter, 
both  thefe  powers   are  vefted   in  the 
iame  magistrate.   Mr.  Locke  has  carried 
the  fame  principle  fo  far,  as  to  affirm, 
that    "  the  legiflathe  or  fupreme  au- 
"  thority,    cannot  affume  to  itfelf  a 
<c  power  to  rule  by  extemporary,  ar- 
"  bitrary   decrees,    but    is    bound   to 
"  difpenfe  juflice,  and  decide  the  rights 
"  of  the  fubject,  by  promulgated ftand- 
"  ing  laics,  and  known  author  if ed judges'* 
Indeed  where   the  legislative  author- 
ity   is   exercifed    by    enacting  general 
laws  to  take  effect  in  future,  promul- 
gated without    any  view    to    a  parti- 
cular object :  where  an  improper  ex- 
ercife  of  this  power  is  prevented  by 
giving  a  negative  voice  to  each  diftinct 

order 
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order  of  men,  who  have  diftinct  and 
ieparate  intereits  :  where  the  interpre- 
tation of  thefe  laws  is  by  /landing 
Judges,  made  independent  in  their 
office  for  life,  whofe  decisions  beins 
preferved,  render  civil  rights  fixt  and 
certain  :  where  fuch  forms  of  juftice 
are  eftablifhed,  as  may  feparate  the 
feverai  queftions  in  a  caufe,  and  di- 
ftinguifh  every  ftage  of  the  proceed- 
ings fo  accurately,  that  no  opportunity 
be  left  for  ingenuity  to  pervert,  or  fo- 
phiflry  to  confound :  where  matters  of 
fact  are  decided  by  the  verdict  of 
judges  chofen  by  lot  from  among  the 
people :  where  in  criminal  cafes,  the 
accufed,  by  a  privilege  of  rejecting  a 
certain  number,  may  choofe  his  judges, 
in  conjunction  with  the  law :  where  a 
jury  fo  formed,  may  (when  a  compli- 
cated queftion  (hall  appear  to  require 
I  Z  it) 
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it)  determine  both  the  law  and  the 
fad: :  where,  laftly,  the  whole  pro- 
ceedings of  juftice  are  openly  tranf- 
acted  in  the  public  view ;  there,  and 
there  only,  can  the  liberty  of  the 
fubjecl:  be  the  direct  end  of  the  con- 
ftitution. 

Though  the  feparation  of  legiflative 
and  judicial  powers  may  now  appear 
erTential,  yet  the  peculiar  form  of  our 
government  renders  one  exception  ne- 
ceiTary.  The  reprefentative  body  of 
the  Commons,  muft  have  a  fole  exclu- 
five  jurifdi&ion  to  determine  the  elec- 
tions of  their  own  members,  or  they 
would  inftantly  ceafe  to  be  indepen- 
dent. But  no  reafon  can  be  given  for 
extending  this  judicial  authority  be- 
yond what  independence  may  require. 

Whether 
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Whether  a  power  to  fend  an  offend- 
ing member  back  to  his  conflituent?, 
for  them  either  to  confirm  or  repro- 
bate  their  former  choice,   might  not 
be   properly  vefted  in   the   Houfe    of 
Commons,  may  well  deferve  the  con- 
fideration    of    the    legiflature.       The 
Houfe    of  Commons   appear  to   have 
difclaimed  this  (although  limited)   au- 
thority, by  pertinaciouily  infifting  upon 
the    place-bill,    when    twice    rejected 
by    the    Lords  :    fo    different    is    the 
conduct  of  men,    when  public  regu- 
lations  are  propofed ;    and   when    re- 
fentments   are    awakened    by  the  de- 
fignation  of  a  particular  object:.     All 
I  mean  to  contend  for  is,  that  no  fuch 
limitation  of  authority  can  exift,  but 
by  the  exprefs  words  of  an  Act  of  par- 
liament, the  Houfe  of  Commons  being 
the  file  judges  of  elections :   and  that 
2  the 
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the  general  power  of  expulfion,  as 
claimed  and  exercifed  by  the  Houfe, 
is  inconfiftent  with  the  known  efta- 
blifhed  conftitution  of  government  in 
Great-Britain. 


FINIS. 


POSTSCRIPT. 


IT  is  amufing  to  obferve  the  flow  but 
regular  progrefs  of  the  mind  in  the 
examination  of  a  claim  guarded  by  a 
venerable     appearance    of    antiquity. 
We   fcarcely  dare  to  controvert  what 
our  anceftors  have  uniformly  admitted, 
and  regard  as  fomething  more  than  fa- 
cred  the  origin  of  that  power,  which 
lofes  itfelf  from  our  fight  in  the  obfcu- 
rity  of  remote  ages.     This  natural  dif- 
pofition  of  the  mind,    implanted  in  us 
for  the  wifeft  purpofes,    is  the   great 
foundation  and  befl  fecurity  of  all  go- 
vernment.   The  fame  difpofition,  how- 
ever, fometimes  produces  a  lethargic  in- 
dolence in  the  people,  which  may  en- 
able artful  tyrants  to  impofe  their  fhac- 
A  kles 
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klcs  upon  mankind,  under  the  fpe- 
cious  diiguife  of  ancient  forms.  Had 
the  Stuarts  poiTefTed  this  art,  or  rather 
had  not  the  imprudent  continuance 
of  the  Spanifh,  and  mad  commence- 
ment of  the  French  war,  by  reduc- 
ing Charles  the  Firfl  to  the  moft  ex- 
treme  necerTity  -f,  rendered  too  fre- 
quent the  exertion  of  fuppofed  Prero- 
gative on  a  fubject  where  the  people 
were  lead  accuftomed  to  bear  it,  pro- 
bably the  noble  fyftem  of  Britifh  Li- 
berty had  not  now  exifted,  the  admi- 
ration and  envy  of  furrounding  nations. 

f  The  revenues  of  the  crown,  including  the 
cuftoms,  which  were  never  voted  during  the  Feign 
of  Charles  I.  were  not  equal  to  the  ordinary 
charges  of  government.  For  extraordinary  fup- 
plies,  he  had  norefourcc  but  the  Parliament,  who 
were  not  yet  accuftomed  to  contribute  liberally; 
or  his  prerogative,  which,  in  other  v.  ords,  was 
claiming  a  power  to  impok  taxes  without  their 
cenfent. 

The 
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The  true  ground  of  quarrel  between 
Charles  and  his  parliament  was  the 
aiTumption  of  legislative  authority ; 
but  the  nation  was  not  immediately 
ripe  for  the  full  profecution  of  this 
noble  principle,  That  Parliament  alone 
are  Legiflators.  Habits,  more  than 
reafon,  we  find  in  every  thing  to  be 
the  governing  principle  of  mankind. 

Impositions  had  been  laid  on  commerce 
by  the  fole  authority  of  the  Crown;  and 
the  practice  being  repeated  by  James  I. 
the  Houfe  of  Commons  introduced  a. 
bill  for  abolifhing  thefe  new  imports  as 
illegal,  which  was  rejected  by  the 
Lords;  and  the  nation  readily  acquief- 
ced  in  their  decision.  It  had  been  ufual 
for  each  King  to  levy  tonnage  and 
poundage  from  the  moment  of  his  ac- 
cemon;  and  the  firn:  Parliament  of 
each  reign  had  ever,  by  vote,  confer- 
A  2  red 
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red  on  the  Prince  what  they  already 
found  him  to  poffefs.  The  firft  Par- 
liament of  Charles  the  Firft  having 
formed  the  defign  of  reducing  their 
Prince  to  dependance,  voted  it  for  one 
year,  with  a  profefjed  intention  only  of 
examining  the  new  imports :  but  the 
Peers,  jealous  of  the  incroaching  fpirit 
of  the  Commons,  again  rejected  the 
bill.  Charles  continued  to  levy  thefe 
duties  by  his  own  authority ;  and  the 
people,  accujlomed  to  this  exertion  of 
royal  power,  were  little  difpofed  to  ex- 
amine the  nature  of  his  claim.  The 
iubfequent  ftruggles  between  Privilege 
and  Prerogative  raifed  a  fpirit  of  enqui- 
ry in  the  nation,  and  fucceeding  Par- 
liaments excited  doubts  in  every  one. 
Yet  it  was  not  till  the  Petition  of  Right 
had  covertly  condemned  it,  by  decla- 
ring (on  occafion  of  the  forced  loans) 
all   levies  of  money  from   the  fubject 

without 
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without  confent  of  Parliament,  illegal, 
that  even  that  Houfe  of  Commons 
would  venture  openly  to  condemn  the 
claim,  or  queflion  the  officers  concern- 
ed in  the  collection. 

After  all  pretenfions  to  legiflative 
authority  had  been  wrefted  from  the 
Crown,  by  the  violent  death  of  one, 
and  the  dethronement  of  another  of  our 
monarchs ;  after  it  had  been  *  exprefsly 
enacted  at  the  Reftoration,  that  nei- 
ther one  nor  both  Houfes  of  Parlia- 
ment polTefs  legiflative  power,  in  any 
matter,  without  the  concurrence  of 
the  Crown  ;  a  reafoning  man  might 
expect  a  quick  and  ready  refiftance  from 
the  people  to  every  attempt  againft  this 
firft  principle  of  our  Constitution. 
Though  the  progrefs  of  enquiry  is  from 

*  To  affirm  this  incurs  a  forfeiture  of  goods 

and  chattels. 

various 
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various  caufes  lefs  flow  than  in  former 
times,  we  may  yetobferve  the  opinions 
of  men  not  immediately  unfolding, 
but  enlarging  by  degrees  in  the  late 
important  affair  of  the  Middlefex  elec- 
tion. At  firfl  the  right  of  expullion 
ad  Infinitum  was  admitted  on  all  hands ; 
that  incapacity  followed  was  denied 
by  few  y  nay,  the  vote  of  a  void  elec- 
tion paffed  without  oppofition  in  the 
Houfe,  upon  no  better  *reafon  than  that 
refolutions  once  made  are  binding  during 
that  feflion.  The  firft  ftand  was  made 
on  the  admiflion  of  Mr.  Lutterell.  Self- 
evident  as  the  confequence  is,  this  was 
the  only  part  for  which  the  nation  had 

*  Thus  a  mere  rule  of  order  (intended  to 
prevent  impertinent  repetitions  of  the  fame  mo- 
tion by  individuals)  was  made  to  determine  the 
mod  cdential  rights  of  the  community,  when 
thefe  came  neceflarily  before  the  Houfe  in  a 
courfe  of  legal  adjudication. 

not 
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not  feen  a  precedent,  and  the  novelty 
rather  than  the  principle  firft  excited 
alarm.  Men  who  wrote  in  their  clo- 
fets  found  it  necefiary  to  controvert  the 
point  of  incapacity  ;  till,  after  frequent 
difcuffion,  latter  publications,  more  li- 
beral, have  attempted  to  limit,  upon 
conftitutional  principles,  the  power  of 
Expulfion  itfelf.  Afraid  to  encounter 
the  mufty  records  of  parliamentary 
violence,  thofe  writers  feem  not  to  be 
furncientiy  aware,  that  the  fame  pre- 
cedents on  which  Expulfion  mull:  reft, 
will  extend  the  power  much  farther 
than  the  prefent  occafion  requires. 

I  have  already  given  fame  reafons 
why  precedents  ought  to  have  little 
weight  in  eftabliming  the  power  of 
Expulfion  ;  and  have  endeavoured  to 
fhevv,  that  the  fame  fundamental  prin- 
ciple of  our  government,  which  juflly 

overthrew 
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overthrew  the  boundlefs  prerogatives 
of  the  Crown  (fupported  by  very  an- 
cient and  uniform  practice)  is  furlici- 
ent  to  decide  the  prefent  queflion.  Let 
us  now,  in  compliance  with  thofe  who 
dare  not  think  beyond  the  trammels  of 
authority,  examine  thefe  boafted  pre- 
cedents, and  fee  what  power  can  be 
thence  derived. 

The  firft  obfervation  that  occurs  is, 
That  Expulfion  has  been  voted  for  ac- 
tions which  evidently  are  no  crimes, 
for  inoffenfive  fpeculative  opinions, 
ibmetimes  even  for  defending  the  con- 
stitution *.     If,  therefore,  this  be  Law, 

a  ma- 

*  Sir  Chriftopher  Pigott  was  expelled  for  fpeak- 
jng  difrefpefifully  of  the  King's  native  country, 
upon  a  mefiage  from  the  King  to  the  Houfe. 
Mr.  Afgill,  for  being  fuppofed  to  believe  that  a 
nun  might  go  to  heaven  without  dying.  Sir  Ed- 
ward Deering  for  publifhing  a  book,  in  which 

he 
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a  majority  may  expel  whom  they 
pleafe,  perhaps,  the  mod:  independent 
member  of  the  Houfe. 

Thefe  inftances  differ  likewife  as  to 
the  effects  intended  to  be  produced. 
Sometimes  the  refolutions  fay  exprefsly 
for  life,  for  ever :  fome times  during  the 
continuance  of  the  prefent  Parliament  : 
fometimes  the  members  are  merely  ex- 
pelled, and  afterwards  re-admitted. 
Throughout  the  journals  the  degree  of 
difability  mud  depend  on  each  particu- 
lar vote.  Is  not  this  plainly  afcribing 
to  a  refolution  of  the  Houfe  of  Commons 

he  doubted  whether  the  Houfe  of  Commons 
could  make  laws  without  the  confent  of  King  or 
Lords.  Mr.  Steele  and  Sir  Robert  Walpole 
(whatever  offences  might  be  imputed  to  the  hit- 
ter) were  certainly  expelled  for  defending  the 
parliamentary  right  of  fuccefTion  in  the  houfe  of 
Brunfwick. 

B  (if 
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(if  precedents  be  law)  an  authority, 
which  Mr.  Locke  denies  even  to  the 
whole  Legiilature  *  ? 

Aftrong  argument  againft  the  power  of 
Expulfion  maybe  drawn  from  the  effects 
it  has  already  produced.  The  hifiory  of 
the  civil  war  abundantly  proves,  that  the 
popular  leaders  of  the  long  Parliament 
could  never  have  fubverted  monarchy ; 
probably,  could  not  even  have  drawn  the 
fword  againfl:  their  fovereign,  without 
a  well-timed  exertion  of  this  pretended 
privilege.  Before  his  imprudent  at- 
tempt upon  the  five  members,  Charles 

*  See  above,  p.  58.  and  note  to  p.  27.  To 
which  we  may  add,  in  the  words  of  Cicero, 
"  Vetant  leges  facratre,  vctant  duodecim  tabula?, 
M  leges  privatis  hominibus  irrogari ;  id  enim  eft 
"  privilegium.  Nemo  unquam  tulit,  nihil  eft 
"  crudelius,  nihil  perniciofms,  nihil  quod  minus 
"  hac  civitas  ferre  poffit." 

5  pofTcffed 


[    ri    ] 

poflcffed  a  very  great  party  among  the 
Commons,    which,    had     every    new 
caufe  of  difguft  been  carefully  avoided, 
would  foon  have  become  the  majority, 
from  the  odium  attending   the   violent 
meafures  employed  againft  him.     The 
Houfe  of  Peers  mud:  ever  be  the  natu- 
ral guardians  of  the  throne,  and  their 
authority   could   not  have   been  over- 
come  without    (till   greater  outrages, 
which  mud  in  the  end  have  drawn  dif- 
grace  and   ruin   on   the  authors.     The 
imprudence  of  the   King  deftroyed  in 
an   inliant   all   thefe   goodly  profpects. 
The  fury  of    the  people  fwept  away, 
like  a  torrent,  all  the  ramparts  of  royal 
authority.      The    victory  was   purfued 
with     impetuoiity    by    the     fagacious 
Commons,  who  knew  the  importance 
of  a  favourable  moment  in  all  popular 
commotions.     The   King   was    driven 
from  his  capital ;  his  friends  were  dif- 
B  2  fipated  j 
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fipated;   and  both  parties   prepared  to 
decide  the  conteft  in  arms. 

No  foonerhad  the  firft  inundation  of 
popular  violence  in  fome  meafure  fub- 
iidcd,  than  the  friends  to  monarchy, 
who  were  lean1  obnoxious  to  the  Com- 
mons, attempted  to  refume  their  feats  : 
but  the  Houfe  immediately  voted  not 
to  admit  their  own  members,  till  fatis- 
fied  concerning  the  reafon  of  their 
abfence.  Having  thus  fhut  the 
door  *  againft.  all  opponents,  and  pur- 
ged the  Houfe  by  farther  Expulfions, 
the  war  commenced,  under  the  aufpi- 
ces  of  about  fixteen  Peers,  and  fcarce 
a  moiety  of  the  Lower  Houfe.     Such, 

however, 

*  They  were  not  contented  with  this  firft  ad- 
vantage ;  for  it  appears  by  the  Journals  of  the 
Houfe,  that,  a  confiderable  time  after  this  rcfo- 
lution  was  taken,  above  forty  members  were  ex- 
pelled and  difabled  within  two  months.     Thefe 

were 
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however,  was  the  general  difpofition 
of  the  people,  even  in  the  midft  of 
thefe  furious  convulfions,  that  the 
Commons,  afraid  to  mock  efta- 
bliihed  opinions,  or  openly  to  avow 
their  intention  to  fubvert  the  conftitu- 
tion,  invented  a  diftinclion,  which  in 
cooler  times  may  appear  ridiculous,  of 

taking  arms  by  the  King's  authority 
againit.  his  perfon ;  and  for  more  than 
two  years  conftantly  amufed  the  nation 
with  negociations  for  peace,  in  which 
they  certainly  were  not  fincere.  Who- 
ever confiders  to  what  (traits  the  lead- 
ers were  frequently  reduced  by  cabals 

were  not  all  abfentees  ;  many  appear  to  have  been 
expelled  for  other  offences.  Injuftice,  however, 
to  this  garbled  Houfe  of  Commons,  we  muft  ac- 
knowledge them  confident  in  their  conduct;  for 
at  the  fame  time  that  they  expelled  half  their  mem- 
bers, they  voted  their  own  ordinances  to  have 
the  force  of  laws. 


among 
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among  the  citizens,  and  even  among 
fome  members  of  their  own  party,  and 
the  difficulty  with  which  they  from 
time  to  time  evaded  the  general  wim  for 
peace,  will  entertain  little  doubt,  but 
that,  had  moderate  men  regained  their 
feats,  the  government  would  foon  have 
been  fettled  upon  legal  foundations, 
by  a  compromiie  between  the  King  and 
Parliament. 

The  power  of  Expullion  is,  more- 
over, repugnant  to  the  great  original 
principle  upon  which  all  the  privileges 
of  Parliament  are  founded.  The  ag- 
gregate independence  of  the  body  refults 
from  the  perfonal  independence   *   of 

each 

*  This  is  fo  (triSly  true,  that  it  is  equally  ap- 
plicable to  the  loweft  as  the  highefl:  right.     The 
Freeholders   of  a  county  cannot  exclude  one  of 
their  number  from  giving  his  vote.     If  they  can- 
not, 
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each  individual.  Why  are  members 
exempted  from  arrefts  ?  Could  the 
voice  of  the  majority  be  free,  while 
individuals  were  fubjecl:  to  controul  ? 
Or  is  a  man  lefs  controuled,  becaufe 
they  are  of  the  fame  Houfe  to  whofe 
caprice  he  is  compelled  to  fubmit  ? 
Thofe  who  coniider  the  nature  of 
popular  alTemblies,  will  find  it  highly 
expedient  (fince  fuch  is  the  famionable 
argument)  to  emancipate  every  mem- 
ber. With  what  celerity  is  any  im- 
prefhon  conveyed  throughout  !  The 
countenance,  the  voice,  the  geflure, 
all  fpread  the  contagious  example,  and 

not,  upon  what  principle,  or  pretence  of  prin- 
ciple, can  the  neighbouring  counties,  or  even  all 
the  Freeholders  in  Great  Britain  ?  If  no  power 
on  earth  lefs  than  the  whole  Legiflature  can  expel 
an  individual  voter,  how  can  it  annihilate  the  col- 
lective fenfe  of  the  count}'  in  the  perfon  of  a  re- 
prefentative  ? 

propagate 
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propagate  from  breaft  to  breaft  the  ge- 
neral flame.  If  happily  fome  more 
temperate  efcape  the  furious  vortex  of 
the  common  paflion,  mail  thefe  men 
hold  their  rights  at  the  will  of  their 
companions  ?  Shall  we  foolifhly  throw 
the  reins  on  the  neck  of  madnefs,  and 
render  impofiible  a  return  of  reafon  ? 

The  Hcufe  of  Commons  derive  their 
authority  from  the  people.  To  what 
purpofe  ereft  ramparts  againft  thofe 
whom  they  are  chofen  to  reprefent, 
whole  interefts  are  in  truth  their  own  ? 
It  is  impoflible  for  the  reprefentative  Bo- 
cy  to  entertain  views  different  from  their 
conjlitucnts.  This  would  be  a  fpecies  of 
political  fuicide  which  ought  never  to 
be  fufpected.  Let  every  barrier  againft 
the  Crown  be  continually  frrengthened; 
but  we  may  juftly  fufpecl  the  integrity 
of  a  commander,  who  pretends  to  hold 

a  for- 
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a  fortrefs  for  his  prince,    yet  fhuts  th<S 
gate  againft  his  matter. 

I  fhall  ftate  a  cafe  which,  I  think, 
will  explain  the  nature  of  derivative 
power.  Suppofe  nine  independent 
towns,  having  intricate  claims  upon 
each  other,  fhould  agree  to  fend  each 
a  reprefentative  to  an  anembly,  and 
give  authority  to  the  majority  of  fuch 
affembly  to  regulate  and  adjuft  their 
refpedtive  rights :  Will  any  man  fay, 
that  each  town  may  not  fend  what  re- 
prefentative they  pleafe  ?  Upon  what 
principle  could  the  i-eprefentatfae  body 
pretend  a  right  of  controuling  their 
choice  ?  Each  town  mull  judge  of  the 
jitnefs  of  its  own  deputy ;  for  this  is 
the  elfence  of  election  or  choice. 

It  was  forefeen,   that  improper  de- 
puties might  be  fent ;  a  previous  agree- 
C  ment 
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ment  was  therefore  made,  defining  the 
necefTary  qualifications  both  of  the  e- 
lectors  and  elected.  This  agreement 
is  the  great  fundamental  conftitution  of 
the  affembly,  which  nothing  lefs  than 
the  unanimous  confent  of  all  the  towns 
can  abrogate  or  annul.  This  is  the 
precedent  law  of  the  community,  from 
which  the  reprefentative  body  derives 
its  exiftence  ;  which  it  cannot  change 
or  fubvert,  without  deftroying  the 
foundation  on  which  it  flands.  A 
power  of  Expulfion  is  here  clearly  in- 
confifrent  with  nature  and  firfl  princi- 
ples. Suppofe  for  a  moment,  that  a 
majority  of  this  alTembly  were  prevail- 
ed upon  to  expel  two  of  their  body; 
would  any  man  in  his  fenfes  contend, 
that  any  act  of  four  (a  majority  of  the 
remaining  feven,  though  a  minority  of 
the  whole)  would  be  conclufive  *  upon 

the 

*  It  may  be  faid,  the  Towns  might  in  all  e- 

vent« 
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the  rights  in  difpute  ?  That  the  fevcral 
Towns  would  be  bound  to  fubmit  to 
their  judgment,  or  even  to  that  of  the 
feven  ?  The  courts  of  law  in  this, 
country  have  determined  refpecting 
corporations,  that  the  exclusion  of  one 
member,  upon  a  miftaken  opinion  of 
right,  will  vitiate  every  fubfequent  act, 
even  a  necefTary  election  of  magistrates, 
though  all  the  other  members  were 
unanimous  in  their  choice.     With  fuch 

vents  refufe  to  fubmit,  where  there  is  no  fupe- 
rior  authority  to  compel  them  ;  and  that  the  dif- 
pute (as  in  all  fuch-like  cafes)  muft  be  decided 
by  force  alone.  We  confider  the  right  merely  : 
and  the  judgments  of  our  courts  in  Weftminfter- 
Hall  will  fufficiently  eftablifh  the  principle  con- 
tended for.  Any  ftudent  of  the  law  will  inform 
us,  that  an  award  made  by  two  arbitrators,  when 
a  third  ought  to  be  prefent,  (though  the  judg- 
ment of  the  two  in  the  prefence  of  the  third  will 
be  fufficient)  yet  is  clearly  void  if  he  be  abfent. 
The  power  of  arbitrators  is  in  this  refpect  ana- 
logous to  that  of  the  afiembly  above  mentioned. 

C  2  jealoufy 
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jealoufy  do  the  laws  of  this  country 
protect  the  franchife  of  each  indivi- 
dual !  A  ftrict  application  of  the  prin- 
ciple above  mentioned  might  endanger 
the  authority  of  the  prefent  Houfe  of 
Commons. 

To  make  the  truth  of  our  reafoning 
more  evident,  let  us  fuppofe  this  aiTem- 
bly  pofTeiTes  a  part  only  of  the  governing 
power  in  a  larger  community  :  that  the 
fupreme  will,  or  legiilative  authority, 
refides  in  this  affembly,  jointly  with  a 
great  magiflrate  and  a  body  of  nobles : 
that  this  authority  had  been  constant- 
ly exercifed  in  conjunction  with  them, 
upon  the  fame  fubject :  and  that 
frequent  regulations  refpecling  qua- 
lifications of  candidates  had  been  erla- 
blilhed  by  the  joint  concurrence  of  the 
three  Powers.  Can  a  reafonable  being 
think,   'the  will  of  one  affembly  ought 

to 
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to  change  thefe  eftablifhed  *  qualifica- 
tions, unlefs  his  confeilor  has  taught 
him  to  believe,  that  a  third  is  equal 
to  the  whole  ?  I  have  before  proved, 
that  Expuliion  is  a  deprivation  by  ivill 
of  an  acknowledged  right,  and  as  fuch 
it  can  be  effe&ed  only  by  the  joint  con- 
currence of  thofe  who  pofTefs  the  le- 
giflative  power  in  the  ftate  -j-. 

We 

*  Expulfion  does  more  than  change  thefe  quali- 
fications :  It  fubftitutes  the  momentary  will  of  a 
majority  in  the  place  of  all  other  qualifications. 
What  is  this  but  to  annihilate  all  idea  of  a  pre- 
cedent Law  ? 

f  There  is  an  efiential  diftinc"tion  between  ad- 
judging difability  in  a  doubtful  cafe,  where  no 
precedent  is  found,  and  creating  one  (after  the 
member  is  once  admitted  as  legally  chofen)  by  the 
mere  operation  of  will  without  rule.  This  dif- 
tinclion  between  legiflative  and  judicial  power 
cannot  be  too  often  inculcated.  While  men  are 
fubjedt  to  the  imperfections  of  their  nature,  many 

natural 
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We  are  told  by  fome,  that  Expul- 
fion  excludes  during  the  prefent  Parlia- 
ment. Others  maintain,  that  a  mem- 
ber may  be  expelled,  but  is  immediate- 
ly capable  of  re-election.  Does  the 
extent  of  duration  change  the  na- 
ture of  an  injury  ?  Or  authorife  any 
power  to  inflict  it  ?  Can  men  be  de- 
luded by  nominal  distinctions  ?  Or  do 
thefe  Doctors  mean  only  to  affront  our 

natural  difabilicies  will  occur,  which  are  to  be 
found  in  no  written  code  of  laws,  viz.  ideocy, 
lunacy,  minority,  isfc.  from  the  defect,  diforder, 
or  imbecillity  of  reafon  :  Some  civil  difabilities, 
from  an  inconfiftency  of  civil  character,  viz. 
peerage,  holy  orders,  fefc.  Where  queftions  of 
this  doubtful  nature  occur,  the  judicial  power 
muft  decide.  This  power  is  neceffary  in  every 
community  ;  and  in  the  prefent  advanced  ftate  of 
laws  in  this  country,  few  opportunities  of  abu- 
fing  it  will  prefent  themfelvcs.  A  fuppofed  inca- 
pacity once  adjudged  to  be  legal,  is  fettled  and 
known  for  ever :  whereas  Kxpulfion  makes  a  new 
l.-.-.v  for  every  particular  object. 

under- 
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understandings  ?  A  member  is  depri- 
ved of  his  feat  in  the  Houfe.  By  what 
authority  ?  Not  by  any  judicial  exposi- 
tion of  the  Law  ?  this  is  not  pretended. 
Not  by  the  Legiflature  ?  neither  King 
nor  Lords  have  been  confulted.  By 
what  authority  ?  By  a  refolution  of  one 
Houfe  ?  By  an  ordinance  of  the  Com- 
mons ?  The  people  of  this  country 
are  not  difpofed  to  meafure  ufurpation 
by  ells  or  inches,  but  will  refill:  with 
firmnefs  the  firft  approach  of  defpo- 
tifm.  To  make  a  law  for  the  punish- 
ment of  an  individual,  may  juftly  be 
regarded  as  an  act  of  tyranny  even  in 
the  whole  Legiflature,  which  nothing 
but  neceflity  can  palliate  or  excufe: 
but  to  admit  a  claim  of  this  nature 
from  lefs  authority,  is  at  one  Stroke  to 
lay  level  with  the  ground  that  noble 
fyftem  of  Liberty  which  our  ancestors 
2  have 
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have  erected  and  cemented  with  their 
blood. 

We  have  feen  the  Constitution  once 
already  overturned  by  the  uiurpations 
of  an  Houfe  of  Commons.  Lead  by 
ambitious  demagogues,  or  fubfervient 
to  the  call  of  a  minifter,  this  inftru- 
ment  may  be  equally  fatal  to  the  liber- 
ties of  the  nation.  Shall  we  then  fub- 
mit,  without  examination,  to  a  power 
fupported  chiefly  by  fuch  an  example  ? 
Or  patiently  yield  to  a  pretended  pri- 
vilege, which  has  before  involved  our 
country  in  the  miferies  of  a  civil  war  ? 

Whether  the  didinclions  here  at- 
tempted be  juft  or  not,  or  whatever 
part  of  the  tranfaclion  may  be  errone- 
ous, the  people  feel,  that  the  right  of 
Election,  that  great  foundation  and 
heft  fecurity  of  all   their  other  rights, 

has 
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has  been  violently  taken  from  them, 
by  the  fiole  authority  of  thofe  who  were 
chofen  for  their  defence.  Artificial 
opinions  may  for  a  time  prevail,  power 
and  profit  may  continue  to  be  the  fole 
objects  with  fome;  but  the  bulk  of 
the  Britim  nation  will  ever  affert,  a- 
gainft  all  opponents,  a  free  govern- 
ment of  LAWS  general  and  univer- 
fal,  extending  an  equal  protection  to 
every  right  of  every  fubject  in  the 
realm, 


F      INI      S. 


To  the  A u  t  ii or  of  a  Defence  of  the  Pro- 
ceedings of  the  House  of  Commons,  &c. 

SIR,  Saturday ,  Jan.  6. 

ILaft  night  perufed  your  Pamphlet,  in  which  you 
fay,  my  Eflay  was  put  into  your  hands  while 
you  were  writing,  &c.  Had  not  your  thoughts 
been  otherwife  employed,  you  might  poffibly  have 
widerftood  what  you  read  ;  for  I  cannot  fufpect  a  gen- 
tleman of  your  rank  to  be  capable  of  wilful  mifre- 
prefentation.  When  I  am  fpeaking  of  the  autho- 
rity of  precedents,  you  mifapprehend  my  meaning, 
or  you  would  not  have  charged  me  with  maintaining 
that  the  Houfe  of  Commons,  as  a  judicature  without 
appeal^  ought  not  to  be  governed  by  precedents.  I  faid, 
"  In  the  exercife  of  acknowledged  powers,  efpecially 
"  the  judicial,  thefe  are  juftly  allowed  the  greateft 
"  authority."  See  reafons  for  this,  page  31.  et  fpar- 
fim.  But  that  any  body  of  men  afiuming  a  power 
without  drawing  the  attention  of  thofe  whofe  rights 
might  be  thereby  affected,  cannot,  by  fuch  ufurpa- 
tion,  gain  a  legal  title  to  fuch  power.  The  Houfe 
of  Commons  frequently  applied  by  humble  petition 
to  Queen  Elizabeth,  for  the  releafe  of  Members 
impriibned  for  words  fpoken  in  the  Houfe  :  Nay, 
the  form  of  requefting  freedom  of  fpeech,  as  a  fa- 
vour from  the  Crown,  is  {till  continued.  But  will 
any  man  maintain,  that  this  imprifonment  of  a 
Member  was  an  exertion  of  legal  power  ?  This 
is  a  much  ftronger  cafe ;  for  here  the  people,  by 
their  Reprefentatives,  acquiefced  and  fubmitted  to 
the  claim,  when  all  its  confequences  were  fecn. 

You  will  be  lingular,  in  not  underftanding  what  I 
mean  by  $sl  legiflative  power. gfefebafeHUBTt.  It  is 
the  governing  will  of  the  Community,  which  makes 
or  alters  laws.  The  judicial  power  explains  and 
applies  thefe  laws  to  particular  cafes  •,  or  in  a  new 
cafe,  not  exprefsly  provided  for,  decides,  upon  ana- 
logous reafoning.  My  grand  objection  to  the  power 
of  Expulfion,  is,  That,  in  the  exercife  of  this  pretended 
power,  the  Houfe  of  Commons  make  a  law  for  each 
particular  object,  at  the  will  of  a  majority,  which, 
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to  my  apprchenflon,  would  be  rather  an  arbitrary 
act,  even  in  the  whole  Legiflature.  Whether  this 
be  juft  or  not,  your  diftinction  between  legiflative 
and  judicial  power  is  ridiculous.  Many  fubordinate 
Leq;iflatures  exifb  in  the  feveral  towns  of  the  kingr, 
dom.  Every  power  which  is  not  fupreme,  cannot 
be  therefore  judicial,  or  negatively  not  legiflative. 
What  if  I  fhould  affirm,  that  no  exifting  power  in 
any  ftate  is,  properly  fpeaking,  fupreme.  Even  the 
authority  of  Parliament  is  fubordinate  to  the  funda- 
mental conftitution  of  the  eftablifhed  government. 
They  can  make  Laws,  but  not  Legiflators.  Parlia- 
ment cannot  grant  to  the  Houfe  of  Commons  a  power 
of  Expulfion  in  the  extent  contended  for,  becaufe  it  is 
inconfiftent  with  the  judicial  power,  which  they  al- 
ready pofiefs.  For  if  they  can  expel  whom  they  pleafe, 
they  may  declare  the  confequence  to  be  what  they 
pleafe  -,  and  are  completely  ablolute.  Such  an  act 
would  be  a  renunciation  of  the  truft  repofed  in  Par- 
liament, but  could  not  operate  to  fubmit  the  rights 
of  the  people  to  the  ivill  of  any  body  of  men.  Men 
cannot  be  transferred  from  hand  to  hand,  like  a  flock 
of  fheep.  Neither  does  the  acquiefcence  of  the  Legifla- 
ture always  make  Law, otherwife  any  one  branch  there- 
of, £?$$«*£  an  abfolute  negative,  might  enjoy  what  power 
it's  Members  were  plealed  to  aflume.  None  can  judge 
between  this  branch  of  the  Legiflature  and  the  peo- 
ple •,  beefcufe  none  are  fuperior  in  the  State.  Oppo^ 
fition  mull  at  firft  be  made  by  rcinonftrance  ;  and  in 
this  the  people  have  fometimes  fupported  the  Lords 
againlt  their  own  Reprefentatives,  in  defence  of  the 
Conftitution.  I;  thefe  means  tail,  the  contelf.  can 
only  be  ckcided~by  an  appeal  to  the  God  of  Battles. 
By  what  authority  was  James  the  Second  expelled 
from  his  throne  r  No  written  law  exifled  upon  this 
hibject.  No  fuperior  entitled  to  judge  between  him 
and  his  people.  He  affumed  the  legiflative  power, 
and  thereby  broke  the  original  compact  •,  or,  in 
other  words,  the  fundamental  laws,  from  which 
all  right  to  power  mull  be  derived.  He  was, 
;.  dc-poied.     We   cannot   doubt   but 

our 
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our  King,  whofe  anceftors  obtained  the  Crown  in 
confequence  of  fuch  a  Revolution,  will  join  his 
people  in  refilling  every  attempt  of  an  Houfe  of 
Commons  to  afiume  legiflative  power  to  themfelves. 
The  power  of  difiblving  Parliaments  is  the  means 
entrufted  in  his  hands  for  this  purpole  •,  and,  to 
doubt  his  exertion  of  fuch  right,  if  the  obftinacy  of 
any  body  of  men  fhould  render  this  neceffary, 
would  be  a  degree  of  guilt  little  fhort  of  treafon  to 
the  Houfe  of  Hanover. 

My  Effay  was  haftily  written,  andpublifhed  with 
little  correction  j  I,  neverthelefs,  find  that  (mifre- 
prefentation  removed)  there  is  but  one  argument  in 
your  Pamphlet,  on  the  head  of  Expulfion,  which 
has  not  there  received  an  anfwer.  The  Power  of 
Expulfion  in  Corporations  did  not  efcape  me  ;  but  I 
avoided  mentioning  what  was  obvioufly  inapplicable. 
I  might  fay  that  Corporation  Law  was  eftablifhed, 
when  the  crown  exercifed  a  Leo-iflative  Power  in  al- 

O 

mod  every  part  of  government ;  when  opinions  of 
judges  were  eafily  procured  to  fanctify  an  arbitrary 
act  by  legal  forms ;  when  all  foreign  commerce  was 
abandoned  to  the  will  of  the  crown  ;  when  the  idea, 
that  a  legiflative  power  over  others  than  their  own 
members  might  be  derived  to  corporations  by  a 
grant  from  the  crown  was  adopted  by  parliament, 
who  enacted  in  the  19th  year  of  Henry  the  Seventh, 
M  That  no  trading  company  fhall  make  bye-laws, 
"  which  may  affect  the  common  profit  of  the  peo- 
"  -pie,  unlets  they  be  approved  by  the  chancellor, 
"  trealurer,  and  chief  juftices,  or  the  juftices  of 
"  aflize  in  their  circuits."  All  thefe  arguments  I 
fhall  not  infifl  upon,  for  this  of  Corporations  is  the 
very  inftance  I  fhould  have  choien  to  illuftrate  all 
my  principles.  The  member  is  always  expelled  b^ 
the  body  which  poiTefies  the  Legiflative  Power  in 
/^community,  from  the  content  of  all  the  mem- 
bers expreffed  by  voluntarily  becoming  fuch,  or,  in 
new  corporations,  by  an  acceptance  of  the  charter. 
This  power  generally  refides  in  the  body  at  large. 
In  either  caie  it  is  exactly  analogous  to  a  bill  of 
2  banifh- 
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banifliment,  which  I  believe  you  will  not  pretend 
the  Houfe  of  Commons  could  enact  by  their  file 
authority. 

This  exercife  of  legiilation  by  bodies  corporate 
after  the  defignation  of  a  particular  object,  has  been 
found  from  experience  to  be  ib  liable  to  abufe  that 
the  court  of  King's  Bench  has,  with  the  general  ap- 
probation of  the  kingdom,  afiumed  a  power  of  com- 
manding by  writ  the  re-admiffion  of  members  ex- 
pelled, and  has,  by  repeated  adjudications,  reduced 
this  claim  to  a  mere  power  of  declaring  a  forfeiture 
of  the  franchife  at  common  law  fubject  to  the  revifal 
of  a  fuperior  tribunal. 

There  is  yet  an  a'Tertion,  not  an  argument,  which 
may  deferve  attention.  You  fay,  whether  a  power  to 
fend  an  offending  member  back  to  his  conltituents, 
for  them  either  to  confirm  or  reprobate  their  former 
choice,  may  not  be  properly  veiled  in  the  Houfe  of 
Commons,  cannot  be  ferioufly  cenfidered.  It  invol- 
ves a  degree  of  ridicule,  not  to  be  expreffed. 
Good  Sir  !  be  not  outrageoufly  wife.  The  principle 
has  already  been  adopted  by  parliament.  Decency, 
therefore,  requires  we  fhould  be  moderate  in  our 
comments.  This  would  be  nothing  more,  than  a 
.power  in  the  Houfe  of  Commons  to  do  in  particular 
cafes  what  the  Legiflature  has  done  refpecting  a  ge- 
neral clafs  of  men.  By  the  place-bill  parliament  has 
declared,  that  the  acceptance  of  certain  offices  may 
make  fuch  a  change  in  the  member,  that  the  people 
.  may  no  longer  choofe  to  truft  him:  That  therefore 
they  ought  to  proceed  to  a  new  Election.  This  aft 
iuppofes  the  right  oicbcicc  in  the  people.  If,  indeed, 
the  Power  of  Expulfion  is  coniidered  as  a  right  of 
Election  in  the  reprefentative  body,  who  fliall or  fliall 
net  fit  among  them  •,  if  the  people  muff,  be  contented 
with  &  conge  <? dire,  then  indeed  fuch  a  limitation  would 
be  truly  ridiculous.  But  perhaps  you  will  not  affirm 
this  to  be  the  Spirit  of  our  Conftitution.  For  my  own 
part,  I  fliall  be  perfectly  fatisfied  to  lee  the  pretended 
Power  wholly  abolifhed,  and  the  people  governed  by 
'•■-.ncrclj  equal  laws. 

Th£  AUTHOR. 
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